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CURRENT TOPICS 


Divorce : The Royal Commission 


A REPORT that the Royal Commission on Divorce had 
ended their four years’ work in deadlock on the subject of 
divorce by consent has been officially denied, and it has now 
been announced that the Commission's report is likely to 
be out about the end of November. It had been rumoured 
that the chairman, Lorp Morton oF HENRYTON, had asked 
Sir Anthony Eden for his views on the suggestion that the 
Commission should be dissolved without making a report. 
The Times of 2nd August was authorised to state that there 
isno question of there being any deadlock in the Commission, 
and that Lord Morton has never at any time considered 
going to the Prime Minister to get the Commission dissolved. 
The Times was also informed that the report had been agreed 
in draft form by a full meeting of the members held during 
the previous week. The rumour, though unthinkable, may 
have been accepted by unthinking persons. Without, 
however, building on guesswork, it is possible to forecast 
that the Commission, having taken over four years to do its 
work, will have done it thoroughly and covered every relevant 
controversy. Outstanding are those questions, which are 
allied to that of divorce by consent, as to the looser application 
of the law of cruelty in recent years, as exemplified in the 
nagging and silence cases, and the attempts to apply the law 
of constructive desertion to cases which are separated from 
consensual separation only by a hairsbreadth. Some certainty 
of policy on both these subjects is urgent, to prevent an 
imminent danger that both judges and lawyers may become 
cynical about the administration of a law which is basic to 
any civilised system of living. 


Report of the Chief Land Registrar 


AN exceptionally busy year has again been experienced in 
the Land Registry, states the report of the Chief Land 
Registrar for 1954—55 (H.M. Stationery Office, 1s. 6d.). For 
the first time in its history the number of applications com- 
pleted in a year by the Registration of Title Department 
exceeded half a million, the most spectacular increase being 
in the case of transfers of parts of titles situated in the non- 
compulsory areas, which rose in number from 5,606 in 1953 
to 10,942 in 1954. After registration became compulsory in 
Oxford on Ist March, 1954, there were 689 applications for 
tegistration during that year. The average time taken for 
completing first registrations was forty-eight days and for 
dealings with land already registered thirty-six days. In 
the non-compulsory areas, however, the average times 
increased to sixty-eight and forty and a half days respectively, 
the decision having been taken to give priority to first registra- 
tions in the compulsory areas. ‘‘ Should the volume of work 
continue to increase,’’ says the report, “it will become 
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necessary to consider if it is proper or desirable that the 
efficient operation of the Registry should continue to be 
hampered by voluntary registrations.’”’ The Land Charges 
Department made various changes in its organisation and 
working methods to cope with an anticipated substantial 
increase in work, and was able, except on the last three days 
of 1954, to maintain its time-table of issuing the results of 
official searches on the day the applications were received 
by the first post, even though such searches numbered 
1,762,537. Registrations rose by 17,972 to 118,296. 


Trustee Investments 


A FORCEFUL plea to the Government for second thoughts 
on their decision not to accept the Nathan Committee’s 
recommendation for a general extension of the range of 
investment permitted to trustees was contained in a letter 
from Mr. RALPH INsToNE in The Times of 3rd August. 
He wrote: ‘‘ The fact is that, in order to maximise the 
income available to life-tenants, trustees who are restricted 
to the statutory list are at present under a strong temptation 
to hold irredeemable stocks, or longer-dated stocks than 
can be justified on sound investment principles. The resultant 
loss to the remainderman defeats the supposed object of the 
list. The duty of trustees under the general law is to 
exercise the same degree of diligence in the execution of 
their office as a man of ordinary prudence would exercise in 
the management of his own private affairs. No prudent 
investor nowadays would put all his money into fixed-interest 
securities, and to withhold from trustees a similar freedom 
in relation to any part of their trust funds is to render a proper 
discharge of their duties impossible.”’ 


Report of the Central Land Board 


THE Central Land Board’s report for 1954-55 records that 
by the end of the financial year—that is, in the first three 
months’ operation of the Town and Country Planning Act, 
1954, and the corresponding Scottish Act—the Board had 
issued 136,500 forms to potential applicants for payment 
under Pt. I of the Acts and had received nearly 50,000 
formal applications. On the latter, payments to a total of 
£8,125,170 (principal) had been determined in 10,281 cases 
and payments actually made amounted to {5,926,083 
(principal) in 7,913 cases. Gross interest at 34 per cent. 
per annum from Ist July, 1948, amounting to /1,384,681 
was paid in addition, making a total of £7,310,764. Ten 
appeals were made to the Lands Tribunal by 31st March, 
1955, of which three were withdrawn. None of the other 
seven was heard by the end of the financial year. Under 
the 1947 Acts, the Board continued to assess and determine 
development values where claims for depreciation of values 
had been lodged by 30th June, 1949. During the year they 
issued determinations in 4,727 cases, bringing the total 
determined to 804,710. Of these, 803,981 had become final, 
being within one-half of 1 per cent. of the total number to 
be issued. After excluding those in which there was no 
development value and the small claims, the valuable claims 
up to 3lst March numbered 438,953, and the aggregate of the 
development values determined was {365,240,922. Another 
duty remaining under the 1947 Acts, the collection of develop- 
ment charg: on development begun before 18th November, 
1952, continued during the year. The amount of charge 
received in cash or set off against claims during the year 
was {1,745,512 in 1,719 cases. The gross total of development 
charges collected in cash or set off against claims under the 
1947 Act up to 31st March, 1955, was {25,742,821. 
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Manufacturers’ Stop Lists 


Lorp JusTIcCE DENNING’s recent statement of the law jp 
Drive Yourself Hire Co. (London), Ltd. v. Strutt [1954 
1 Q.B. 250 on the right of a person not a party to a contract 
to sue upon it was quoted by Mr. Eric FLETCHER, MP. 
in a letter in The Times of 2nd August on the subject of 
“secret trade courts, so-called fines, collective boycott and 
the stop-list."” “‘ For 200 years before 1861,’’ Denning, LJ, 
said, ‘‘ it was settled law that, if a promise in a simple contract 
was made expressly for the benefit of a third person in such 
circumstances that it was intended to be enforceable by him, 
then the common law would enforce the promise at his instance, 
although he was not a party to the contract.’” Mr. Fletcher 
also referred to s. 56 of the Law of Property Act, 1925, which 
enacted that a person may take the benefit of any covenant 
respecting land or other property although he may not be 
named as a party to the instrument. He thought that if it 
was fully understood and, if necessary, clarified by legislation 
that the old common law is restored whereby a manufacturer 
can enforce undertakings for price maintenance given by a 
retailer to a wholesaler, the necessity for trade courts would 
disappear and the stop-list and fines could again be dealt with 
by the criminal law. The main objections to his contention 
are: (1) it would be a bold advocate who would attempt to 
argue that Dunlop Pneumatic Tyre Co. v. Selfridge & Co. 
{1915} A.C. 847 is no longer good law; (2) even if the law 
was altered it would be difficult to distinguish a_ sub- 
mission to a trade court of what is essentially a civil 
dispute from arbitrations, which are also secret; (3) the 
restoration of the law as laid down in R. v. Denyer |1926 
2 K.B. 258 and now reversed in Thorne v. Motor Trade 
Association |1937| A.C. 797 would be a doubtful service to 
the criminal law, as the history of the decisions shows that 
there is nothing so changeable as public opinion on price lists 
and trade courts, and public policy is in this respect a dangerous 
horse to ride. 


The Society of Public Teachers of Law 

At the forty-first annual general meeting of the Society 
of Public Teachers of Law, held from 13th to 16th July, 1955, 
at Edinburgh, Lorp Cuor Ley in his presidential address said 
that the original membership of eighty-two was now some 230. 
The Bench was now largely manned by judges who had been 
through the law ‘schools. Their approach to legal problems 
was clearly influenced by the teaching which they had 
received. Text-books were now frequently written and even 
more often edited by academic lawyers. The judges treated 
them with greater respect than formerly. Indeed, they not 
infrequently adopted the views put forward in these volumes 
and in the learned periodicals which were now quite a power 
in the field of law and were written almost entirely in the 
law schools. Again, law teachers had been prominent in 
the movement for law reform. They had had a good deal 
to do with the appointment of the Law Revision Committees 
on which they had had strong representation, as well as on 
other important committees of inquiry. So far, however, 
the law teacher had not yet received the recognition of 
appointment to the High Court Bench. This was in contrast 
to the U.S.A., where the Supreme Court and Federal Courts 
of Appeal were not regarded as properly staffed unless they 
had among their personnel judges who had been occupants 
of chairs of law in the universities. He hoped the day was 
not far distant when this state of affairs would be remedied. 
Professor D. J. Lt. DAviEs was elected President for the year 
1955-56, and Professor L. C. RB. Gower was re-elected 
Secretary. 
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[Ir is proposed to consider in this article the law relating 
to the giving of evidence by a spouse in a criminal case in 
which the other spouse is the defendant. That the restrictions 
in this respect are sometimes overlooked, even in high places, 
isshown by R. v. Boucher (1952), 36 Cr. App. R. 152, in which 
aconviction on indictment was quashed because the evidence 
of the prisoner’s wife was wrongfully admitted for the 
prosecution. 

This article relates to criminal proceedings and not to civil 


be that the husband is the defendant and the wife is the 
proposed witness for the prosecution. The same rules apply, 
however, where the wife is the defendant and the husband 
the proposed witness for the prosecution, with the possible 
exception of proceedings under the National Assistance 
Act, 1948, s. 51. 

The general rule is that a wife cannot give evidence for the 
prosecution where her husband is the defendant, even though 
both he and she desire that she should give evidence for the 
prosecution. If her evidence is admitted, it seems that the 
conviction will be quashed (R. v. Boucher, supra). The rule 
applies in respect of matters arising both before and after 
the celebration of the marriage, so long as the marriage subsists, 
and a man who knows that some woman may be able to give 
very damaging evidence against him could silence her as 
effectually by marrying her as by murdering her. One 
leaves it to the cynics to speculate which course will bring 
the worse results for him. The rule also applies after the 
marriage has been terminated by divorce or annulment in 
respect of any matters arising during the marriage (R. v. Alger 
1954] 1 O.B. 279; 97 Sox. J. 833, and cases there cited). 
Thus, an ex-wife cannot give evidence against her ex-husband 
in respect of any matters which occurred during coverture, 
although she may give evidence of matters arising before the 
celebration of the marriage and after the decree. The rule 
applies, where two men are jointly charged, to prevent the 
wife of one giving evidence for the prosecution although 
her evidence does not incriminate her husband at all but only 
the other man (R. v. Mount and Metcalfe (1934), 24 Cr. App. 
R. 135; 78 Sor. J. 225). If the evidence of the wife is 
vital so far as the prisoner who is not her husband is con- 
cerned, the prosecutor should apply for separate trials (R. v. 
Sheriff, cited in Roscoe’s Criminal Evidence, 16th ed., p. 134). 
This point should be watched where two people charged with 
separate offences are being tried together, e.g., a thief and a 
receiver or two motorists both charged with careless driving 
resulting from a collision between their cars. While it cannot 
be said with certainty that the evidence of the wife of one 
of these defendants would necessarily be inadmissible where 
her evidence incriminated only the other man, it might be 
wiser for such cases to be tried separately. 


To the general rule there are many exceptions, some 
arising at common law and some made by statute. The 
main statute regulating the position is the Criminal Evidence 
Act, 1898, but there are certain other specific exceptions. 
In all the exceptions will be found a distinction between 
cases where the wife is both competent and compellable 
as a witness for the prosecution and cases where she is com- 
petent without being compellable. If she is compellable, that 
means that she can be ordered to give evidence and to answer 
questions and be imprisoned if she does not. If she is 
competent only, she cannot be ordered to give evidence if 
she does not wish to do so; if she is wrongfully ordered to 
give evidence in such a case, the conviction may be quashed 
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EVIDENCE OF SPOUSES IN CRIMINAL CASES 


(Leach v. R. [1912] A.C. 305). In R. v. Acaster (1912), 106 
L.T. 384, Darling, J., said that he always warned a wife 
called as a witness for the prosecution or defence that she 
could object to give evidence if she did not wish to do so in 
cases where she was competent only and not compellable. 
This rule is generally followed where wives are called for the 
prosecution but this writer does not recall seeing it adopted 
where they are called for the defence. 


Compellable 


In the following cases the wife is both competent and 
compellable for the prosecution :— 


(1) On a prosecution for personal injury or violence to 
her by her husband (R. v. Lapworth [1931] 1 K.B. 117). 
This includes forcible abduction and marriage and buggery 
(R. v. Blanchard [1952] 1 All E.R. 114), but not sending 
a letter threatening to murder her (R. v. Yeo {1951} 1 AILE.R. 
864, criticised in the Modern Law Review, July, 1951, 
p. 341, where it is pointed out that a wife is a competent 
witness in proceedings to bind over her husband for 
threatening her). 

(2) Proceedings against her husband for the non-repair of, 
or nuisance to, a highway, river or bridge, or any other 
proceedings for the purpose of enforcing civil rights only 
(Evidence Act, 1877, s. 1). 

(3) Proceedings under the Married Women’s Property 
Act, 1882, in respect of offences against her property by her 
husband when leaving or about to leave her (Married 
Women’s Property Act, 1884, s. 1). As the 1882 Act is 
included in the Schedule to the Criminal Evidence Act, 
1898, which makes witnesses competent only, it has been 
argued that in such cases she is now competent without 
being compellable—see the Journal of Criminal Law, 
June, 1941, p. 102. The term “ offences against her 
property ”’ does not include only offences under the Larceny 
Acts but also arson or committing malicious damage to 
her property when he is about to leave her (Rk. v. Moore 
[1954] 1 W.L.R. 893 ; 98 Sox. J. 391). 


Competent only 

In the cases given below the wife is a competent witness 
for the prosecution without the consent of her husband, 
where he is the defendant, but she is not compellable. 

The following cases (a) to (d) are specifically mentioned 
in the Schedule to the Criminal Evidence Act, 1898 :—. 

(a) Rape of a female of any age (Offences against the 
Person Act, 1861, s. 48) ; 

(5) Indecent assault on a female of any age (?bid., s. 52) ; 

(c) Abduction of a woman from motives of lucre and 
fraudulent abduction of a girl under age against her father’s 
will, forcible abduction of a woman with intent to marry 
her or defile her and abduction of a girl under sixteen 
(tbid., ss. 53, 54 and 55) ; 

(d) Offences under the Criminal Law Amendment Act, 
1885, which relates to causing defilement of women by 
threats, fraud or drugs, defilement of idiot women and of 
girls under sixteen, abduction of girls under eighteen, 
unlawful abduction of females with intent to defile them, 
gross indecency between males and keeping brothels. 

The following offences are by the relevant statutes deemed 
to be incorporated in the Schedule to the Criminal Evidence 
Act :— 

(e) Incest (Punishment of Incest Act, 1908, s. 4 (4)) ; 
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(f) Defilement of female mental defectives (Mental 
Deficiency Act, 1913, s. 56 (6)) ; 

(g) Child destruction (Infant Life (Preservation) Act, 
1929, s. 2 (5)) ; 

(h) Offences mentioned in Sched. I to the Children and 
Young Persons Act, 1933, under s. 15 of that Act. These 
are :— 


Murder or manslaughter of a juvenile under seventeen ; 

Infanticide ; 

Abandoning or exposing a child under two whereby 
its life is endangered (Offences against the Person Act, 
1861, s. 27) ; 

Stealing a child under fourteen or receiving such child 
when stolen (ihid., s. 56) ; 

Common or aggravated assault on a juvenile under 
seventeen (ibid., ss. 42 and 43) ; 

Indecent assault on a boy under seventeen or attempt- 
ing to commit buggery on persons under seventeen (ibid., 
s. 62) ; 

Assaulting, ill-treating, neglecting, exposing or aban- 
doning a juvenile under sixteen (Children and Young 
Persons Act, 1933, s. 1) ; 

Causing or encouraging the seduction or prostitution 
of a girl under sixteen (ibid., s. 2) ; 

Allowing juveniles under sixteen to be in a brothel 
(tbid., s. 3) ; 

Causing or allowing persons under sixteen to be used 
for begging (ibid., s. 4) ; 

Exposing children under twelve to risk of burning 
(tbid., s. 11) ; 

Allowing juveniles under sixteen to take part in 
dangerous performances (ibid., s. 23) ; 

Any offence involving bodily injury to a juvenile 
under seventeen. In R. v. Beer (1898), 62 J.P. 120, 
indecent assault was held not to be an offence involving 
bodily injury, even though the evidence might show it, 
but this case now seems to conflict with R. v. Blanchard, 
supra, where buggery was held to be an offence involving 
personal injury. In H.M. Advocate v. Macphie {1926} 
S.C. (J.) 91, it was held that attempted murder is an 
offence involving bodily injury even where no actual 
hurt was caused. The expression should be construed 
as relating to offences ejusdem generis as those set out in 
Sched. I to the 1933 Act (R. v. Moore, supra, where it was 
held that arson of a house in which children were was not 
an offence involving bodily injury to them ; 


(7) Offences under the National Assistance Act, 1948, 
s. 51 (failure to maintain spouse and children). The 
Schedule to the 1898 Act, as originally drawn, referred to 
the Vagrancy Act, 1824, ss. 3 and 4, as ‘‘ the enactment 
punishing a man for neglecting to maintain or deserting 
his wife or any of his family.”’ 

The National Assistance (Adaptation of Enactments) 
Regulations, 1952, substitutes a reference to s. 51 of the 
National Assistance Act for that to the Vagrancy Act in 
the Schedule to the 1898 Act, but, while it is clear that a 
wife may testify against her husband for an offence under 
s. 51, it is not clear whether a husband can give evidence 
against his wife when she is charged under that section. 
The Schedule to the 1898 Act expressly referred to ‘‘ a man ’”’ 
not maintaining “ his wife’’ and one may doubt whether 
so drastic a change in the statutory law of evidence as to 
make a husband a competent witness, if he was not com- 
petent before 1952, can be effected by regulations. The 
regulations are made under the National Assistance Act, 
1948, s. 62 (2) ; that subsection provides that any previous 
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enactment which refers to any provision of the existing 
poor law shall have effect subject to such adaptations as 
may be made by regulations, being adaptations appearing 
to the Minister consequential on the cesser of the existing 
poor law and the replacement thereof by provisions of the 
1948 Act. It may be that the regulations are wltra vires 
in so far as they purport to make the husband a competent 
witness. On the other hand, it can be argued that the 
term “‘man”’ includes females and that the reference to 
“his wife’’ related solely to offences under s. 4 of the 
1824 Act, which is not re-enacted. Liability to maintain 
the family was imposed on both sexes under s. 3 of the 
1824 Act, which corresponds to s. 51 of the 1948 Act. 


In the following cases the relevant statute makes spouses 
competent witnesses without reference to the Criminal 
Evidence Act :— 

(k) Offences under the Vagrancy Act, 1898, which relates 
to living on immoral earnings, soliciting by men, and 
women aiding and abetting prostitution (Criminal Law 
Amendment Act, 1912, s. 7 (6)) ; 

(1) Bigamy (Criminal Justice Administration Act, 1914, 
s. 28 (3)) ; 

(m) Allowing juveniles under eighteen to go abroad 
for the purpose of performing for profit without a licence 
(Children and Young Persons Act, 1933, s. 26 (5)) ; 

(n) Offences under the National Insurance Act, 1946 
(s. 53 (5)) ; 

(0) Offences under the National Insurance (Industrial 
Injuries) Act, 1946 (s. 68 (5)) ; 

(p) Offences under the Unemployment Insurance Act, 
1935 (s. 89). 

In the unlikely event of a husband agreeing to his wife 
giving evidence for the prosecution on a charge against him 
under the Explosive Substances Act, 1883, s. 4 (making or 
possessing explosives in suspicious circumstances), it would 
seem that she could be called. 

The Criminal Evidence Act, 1898, s. 4, enables a spouse 
to give evidence against the other when the latter is “‘ charged 
with an offence under any enactment mentioned in the 
Schedule,”’ i.e., (a) to (7) inclusive, supra. Conspiracy to 
commit such an offence or an attempt to commit such an 
offence, however, would seem to be misdemeanours at common 
law and it could be argued that such offences, being at common 
law, are not “ offences under any enactment mentioned in 
the Schedule ’’ and that a spouse would not be a competent 
witness for the Crown at all. To this rule, if it is the law, 
there are exceptions in respect of attempts where the relevant 
statute expressly makes an attempt an offence under tit, 
e.g., the Criminal Law Amendment Act, 1885, s. 5, or where 
the attempt involves bodily injury to a juvenile under 
seventeen. 


Evidence for the Defence 


By the Criminal Evidence Act, 1898, s. 1, the spouse of a 
person charged with an offence is a competent witness for the 
defence at every stage of the proceedings, but cannot be 
called except upon application of the person charged. Such 
spouse may, however, be called without the consent of the 
prisoner in cases mentioned or deemed to be mentioned in 
the Schedule to the Act of 1898, viz., (a) to (7), supra—see s. 4— 
and in cases (k), (J) and (m) and in charges under the Married 
Women’s Property Act, 1882. The rule that spouses may 
not be called save on the application of the accused may be 
important where persons are jointly charged and it is desired 
to call the wife of one as a witness for the defence of the other. 
If it is likely that the spouse of such proposed witness will 
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object to such evidence, it seems that the defendants should 
apply for separate trials. Also, the point should be watched 
where two people separately charged are being tried together, 
eg., the thief and receiver or two drivers accused of careless 
driving, and it is desired to call the wife of one as a witness 
for the defence of the other. 

It seems that a spouse is not compellable as a witness 
for the defence, except in cases under the Married Women’s 
Property Act, 1882 (misappropriation of each other’s property) 
—see the 1884 Act, s. 1. 


Calling by the Court 

There is no decision as to whether the court may call a 
spouse as a witness, but it is submitted that, if the witness 
is competent for the prosecution (see supra) and is not 
wrongly compelled to answer any question, it is in order 
for the court to do so; on the other hand, if the witness is 
not competent, e.g., a wife is called by the court without her 
husband’s consent in a charge against him of stealing mail 
bags, the conviction will be quashed if her evidence could in any 
way have affected the jury in deciding to convict him. Where 
she is competent only, e.g., on manslaughter of a child, 
she should be given a chance of not giving evidence unless 
she wishes to do so. 


Comment on Failure to Call Spouse for Defence 


By the Criminal Evidence Act, 1898, s. 1 (6), the failure of 
the wife or husband of the person charged to give evidence 
shall not be made the subject of any comment by the prosecu- 
tion. In R. v. Greenwood (Notable British Trials: The Trial 
of Harold Greenwood) in 1920, prosecuting counsel on a 
charge of murder commented on the failure of the defendant’s 
wife to give evidence for the defence. The trial was not 
stopped and, as the defendant was acquitted, the matter 
went no further, but it has been rumoured that ‘counsel’s 
slip cost him the chance of being made a judge. As this 
writer did not in 1920—and does not now—have any say 
in the appointment of Her Majesty’s judges, he cannot tell 
whether this rumour is true or not. In R. v. Allerton, The 
Times, 18th June, 1953, the Court of Criminal Appeal held 
that, if such a comment is improperly made, the defendant 
should be offered the chance of restarting the trial. This rule 
would hold good so far as a trial by jury was concerned but 
it might be that, if it was overlooked in a magistrates’ court, 
the conviction might still be upheld if the Divisional Court 
was satisfied by affidavit of the magistrates concerned or 
their case stated that they were not influenced by such 
comment ; cf. Barker v. Arnold [1911] 2 K.B. 120, in which 
a conviction by magistrates was upheld although a previous 
conviction of the defendant had been mentioned, as the High 
Court was satisfied that the magistrates had disregarded 
it in making up their minds to convict. In R. v. Dickman 
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(1910), 74 J.P. 449, counsel inadvertently commented on the 
non-calling of the wife but at once withdrew his comment, 
and it was held that the comment did not make the trial 
a nullity. 

“Comment ’’ obviously includes speeches and it might 
well be held to include cross-examination designed to draw 
the court’s attention to the fact that the spouse was not 
being called. 


Communication between Spouses 

By the Evidence Amendment Act, 1853, s. 3, no husband 
shall be compellable to disclose any communication made to 
him by his wife during the marriage and no wife shall be 
compellable to disclose any communication made to her by 
her husband during the marriage. This privilege is confirmed 
by the Criminal Evidence Act, 1898, s. 1 (d). It relates only 
to communications made to the witness spouse by the other 
and not to communications made by the witness to the other. 
It also applies only to communications during the marriage 
and not to those before or after it ; the privilege only applies 
during the subsistence of the marriage and not after its 
dissolution or annulment or termination by death (Shenton v. 
Tyler [1939] Ch. 620). It applies in all proceedings, whether 
the spouses are parties to them or not or in any way interested 
in their result, and may be waived. The privilege was 
first conferred by the Act of 1853 and did not exist at common 
law (Shenton v. Tyler, supra). It is argued in Phipson’s 
Manual of Evidence, 7th ed., p. 191, that where a statute 
does not specifically mention it, e.g., in cases not deemed to 
be included in the Schedule to the Criminal Evidence Act, 
such as bigamy, it does not apply. It is respectfully sub- 
mitted, however, that the Act of 1853 is clear in making the 
privilege applicable to all criminal proceedings. 


As evidence is admissible even though it has been obtained 
illegally (cf. Kuruma v. R. [1955] A.C. 197; ante, p. 73), it is 
submitted that a conviction would not be quashed because 
a witness was wrongly compelled to disclose a communication 
made to him or her by his wife or her husband if the accused 
was not the spouse of that witness. As, however, the privilege 
is expressly retained in the Criminal Evidence Act, which 
deals with spouses giving evidence for and against each 
other, a conviction might well be quashed if the spouse of 
the accused were wrongly compelled to give an answer which 
incriminated the latter. 


The privilege of refusing to disclose communications made 
to the witness by his or her spouse does not apply only to 
communications of a confidential nature ; it seems to include 
communications of any kind. It would include not only 
tender words of love softly spoken in the night but also the 
raucous shout from the back seat of the car: ‘‘ Look out for 
that lorry, you fool ! ”’ 6.3 W. 


JUS SPATIANDI-—I 


THE recent case of Re Ellenborough Park [1955] 3 W.L.R. 91, 
and p. 418, ante, is of exceptional interest in connection 
with the law of easements, for it is the first in which there 
has been an actual decision on the widely debated question 
Whether a jus spatiandi, or a right of perambulation for 
Pleasure over the land of another, is known to the English 
law. As is well known to anyone who has ever used Gale 
on Easements, the English law of easements is very largely 
derived from the Roman law of servitudes. In a passage 


which Danckwerts, J., in his judgment in the case under 
review quoted from Dr. G. R. Y. Radcliffe’s work on Real 
Property Law (2nd ed., 1938, p. 146) the principle is laid down 
that an easement must be calculated to benefit the dominant 
tenement as a tenement and not merely to confer a personal 
advantage on the owner of it (a distinction which, incidentally, 
Danckwerts, J., found somewhat difficult to apply), and the 
learned author continues: ‘ This principle is directly derived 
from the Roman Law of Servitudes and is well illustrated by 
3 
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the Roman jurist Paul when he says that you cannot have a 
servitude giving you the right to wander about and picnic 
in another man’s land (‘ut spatiari, et ut coenare in alieno 
possumus, servitus impont non potest.’ Dig. 8.1.8).”’ 

This was the view adopted by Sir George Farwell, J., in 
Attorney-General v. Antrobus [1905] 2 Ch. 188, where that 
learned judge said in terms (p. 198) that jus spatiandi is 
not known to the English law as a possible subject-matter 
of grant or prescription. The same judge had two years 
earlier expressed the same view in International Tea Stores Co. 
v. Hobbs [1903] 2 Ch. 165, when he said this (p. 172): ‘‘ The 
instance suggested by [counsel] in his argument illustrates 
my meaning ; he put the case of a man living in a house at 
his landlord’s park gate, and having leave to use and using the 
drive as a means of access to church or town, and to use and 
using the gardens and park for his enjoyment, and asked, 
would such a man on buying the house with the rights given 
by s. 6 of the Conveyancing Act [1881 : now s. 62 of the Law 
of Property Act, 1925, implying general words in a con- 
veyance]} acquire a right of way over the drive, and a right to 
use the gardens and park? My answer is ‘ yes’ to the first, 
and ‘ no’ to the second question, because the first is a right the 
existence of which is known to the law, and the latter, being 
a mere jus spatiandi, is not so known.”’ These are very clear 
expressions of opinions bya most learnedand experienced judge, 
but they were both obzter, for neither of these cases had any- 
thing to do with jus spatiandi, or a right of perambulation 
existing or asserted to exist as aneasement. The Jnternational 
Tea Stores case is the stock authority for the proposition that 
a way or other right capable of existing as an easement, 
although enjoyed precariously, passes under the general 
words implied by the statute in a conveyance, and Attorney- 
General v. Antrobus was concerned with the question whether 
the public can by prescription acquire rights over the land 
of an individual (in that case, Stonehenge and the land 
surrounding Stonehenge). This undoubtedly reduces the 
authority of these observations ; indeed, as will be seen, in 
the case under review Danckwerts, J., felt himself able to 
disregard them. 

Between the jurist Paul and Sir George Farwell there were 
several decisions which touched on this question without 
deciding it, including the decision of the House of Lords in 
the Scottish case of Dyce v. Lady Janus Hay (1852), 1 Macq. 
305. The sidenote to that case states that “ there can be no 
prescriptive right in the nature of a servitude or easement 
so large as to preclude the ordinary user of property by the 
owner of the lands affected,’’ but the manner in which the 
extent of the right alleged became relevant in this case was 
similar to the circumstances which arose in Attorney-General 
v. Antrobus, the right claimed being a right for the inhabitants 
of Aberdeen and the public generally to use a footpath and a 
strip of land along the River Don belonging to the defendant 
for the purpose of recreation. Danckwerts, J., in the present 
case dismissed it as having little to do with an easement 
appurtenant to a dominant tenement. 

That was the case before the court in Re Ellenborough Park. 
The actual decision was complicated by the fact that the 
locus in quo had been requisitioned by the War Office for a 
number of years and compensation thus became payable under 
the Compensation (Defence) Act, 1939 ; some of the questions 
which arose had to do with the entitlement of the various 
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persons claiming various interests in the land to these com. 
pensation moneys. But so far as regards the question 
whether a jus spatiandi can exist as an easement in the English 
law, the facts can be stated very simply. In the 1850’; 
a piece of land at Weston-super-Mare known as Ellenborough 
Park was laid out by its owners as a building estate in the 
form of roads and plots of building land surrounding a centra] 
open space. The plots were sold off, and the conveyances 
of the plots granted to the purchasers thereof ‘‘ the full 
enjoyment . . . in common with the other persons to whom 
such easements may be granted of the pleasure ground set 
out and made in front of [the plot] intended to be hereby 
granted in the centre of the square called Ellenborough 
Park . . . but subject to the payment of a fair and just pro- 
portion of the costs, charges and expenses of keeping in good 
order and condition the said pleasure ground.”’ (It was 
conceded on behalf of the representative owner of a house 
built on one of the plots that if the successors in title of the 
original purchasers retained enforceable rights in respect of 
the park, they remained subject to the burden of contributing 
to the upkeep thereof.) 

On these facts and after an examination of a number of 
authorities, including those already mentioned and the two 
below mentioned, Danckwerts, J., gave his decision on the 
main question in the case as follows: ‘‘ In my view there are 
authorities binding on me which lead me to the conclusion 
that the right to use a pleasure ground is a right known to the 
law and an easement. These are Duncan v. Louch (1845), 
6 O.B. 904, and Keith v. Twentieth Century Club, Ltd. (1904), 
73 L.J. Ch. 545. These cases could not have been decided 
as they were unless the right to use a pleasure ground had 
been accepted as a valid easement effective against the land 
in question against later owners and enforceable by successors 
in title to the grantees of the properties to which the enjoyment 
of the right was attached. Neither the obiter dicta of so 
eminent a Chancery judge as Sir George Farwell nor the 
statement by the Roman jurist Paul, in my view, can compel 
me to come to a conclusion inconsistent with these cases.”’ 

This is undoubtedly a convenient decision. There are a 
great many squares and gardens in this country the right 
(if one may use this question-begging term) to use which 
is annexed to the ownership or occupation of certain houses. 
In some cases this right can be explained and upheld without 
the necessity of ascribing to it the attributes of an easement : 
in the case of leasehold houses, for example, the right may lie 
in contract founding an irrevocable licence ; in others, the right 
may be protected by statute, either private, or public (e.g., 
the Town Gardens Protection Act, 1863). But in very many 
cases the right, if it is to be enforceable and not precarious, 
must be upheld as an easement or nothing. These rights are 
valuable attributes of property, and it is socially as well as 
legally desirable that valuable rights should have a sound 
foundation at law. But however convenient or expedient 
it may be (I use these words in no pejorative sense) a decision 
is always open to question if its bases are not secure. The 
bases of the decisions in Re Ellenborough Park are Duncan V. 
Louch and Keith’s case, and in my next article I will examine 
these two cases in detail with a view to ascertaining whether 
it is true to say of them that they “could not have been 
decided as they were unless the right to use a pleasure ground 
had been accepted as a valid easement.”’ “ABC” 





Mr. W. P. HOLFORD 


Mr. William Philip Holford, retired solicitor, formerly of 
Gracechurch Street, London, E.C.3, died on 18th July. He was 
admitted in 1928, 


Mr. C. R. LYMN 


Mr. Charles Radfirth Lymn, solicitor, of Matlock, died on 
1st August, aged 63. He was a deputy steward of the Great 
Barmote Court for the Soke and Wapentake of Wirksworth, 
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ASSIGNMENT OF CONTROLLED “ FAG-END” 


THosE inclined to envy certain foreign lawyers whose 
libraries appear to consist of two moderately sized volumes 
fone containing the civil, the other the criminal, law of the 
country) may have welcomed, at the time, a pronouncement 
made by Warrington, L.J., in his judgment in Houlder 
Bros. & Co. v. Gibbs (1925) Ch. 575. Dealing with a question 
whether consent to a proposed assignment of a term had been 
reasonably refused, the learned lord justice said that the 
covenant restraining the assignment was “‘ intended to protect 
the lessor as against a lessee who, although respectable and 
responsible, might be reasonably objectionable in other 
ways, and, secondly, from the point of view of the property, 
to prevent the lessor from having to accept a lessee whose 
user of the property might again be reasonably objectionable 
... 1 think you must find in the objection something which 
connects it either with the personality of the intended assignee 
suggested as the new tenant of the property, or with the 
use which he is likely to make of the property to be assigned 
to him.”’ 

Such statements are apt to turn out to be over-simplifica- 
tions. After this one had been disapprovingly criticised in dicta 
in Tredegar v. Harwood |1929\ A.C. 72, Lord Dunedin and 
Lord Phillimore indicating that reasonableness did not 
connote altruism, it was shown by Premier Confectionery 
(London) Co. v. London Commercial Sale Rooms |1933} Ch. 904 
(C.A.) that a landlord might reasonably refuse consent because 
he apprehended the effect of competition on the value of 
other property. I think it would be fair to say that 
Warrington, L.J.’s judgment, read as a whole, might be 
taken to cover such a position; though at first sight one 
would be inclined to say that there would be no reasonably 
objectionable user. 

But, while rent control was well under way by 1925, and 
more so by 1933, none of these authorities touched on the 
consequences of the security of tenure provisions in relation to 
unreasonable refusal of consent. This problem first confronted 
the courts (as far as reports go) in Lee v. K. Carter [1949| 
1 K.B. 85 (C.A.), in which a tenant company, authorised to 
permit one of its directors to occupy a flat, sought, pursuant 
toa qualified covenant in the lease, the landlord’s consent to its 
assigning to that director. Consent was refused because the 
landlord did not want a statutory tenancy to come into 
being, but the assignment was carried out some three months 
before the lease expired. It was held that the refusal was 
not unreasonable, the sole reason for the assignment being to 
gain protection. A few months later a rather different set of 
facts came under examination in Swanson v. Forton {1949} 
1 Ch. 143 (C.A.): a contractual tenant who had _ sub-let 
“furnished ’’ asked for the necessary consent to assign to 
another person ; the application was made just over a month 
before the expiration of the term ; it had neither been granted 
nor refused when, twelve days before that expiration, the 
tenant executed the assignment. A question had _ been 
raised whether the term was not already expired, but it does 
hot appear to have been suggested that the landlord had 
had a reasonable time in which to consider the request (see 
Wilson v. Fynn [1948] 2 All E.R. 40). In the proceedings, the 
landlord did voice the objection that she wanted the choice 
of next tenant to be hers, but it was substantially because it 
inferred that the assignment had been made “‘ for the sole 
purpose '’ of enabling the assignee to claim protection which 








he did not intend to enjoy himself that the court held the 





withholding of consent justifiable. Then, in Dollar v. Winston 

1950} Ch. 236, the tenant concerned, holding under an 
agreement which was to expire on 28th February, 1949, 
told his landlord on 13th December, 1948, that he would 
be leaving, and on 16th December he formally applied for a 
necessary consent to assign. On 10th January, 1949, the 
landlord’s solicitors wrote refusing consent on the ground 
that the assignee would be protected. On 24th January 
the tenant assigned the residue of the term. Roxburgh, J., 
held that though this was a period of weeks and not days, 
and though the tenant had, unlike the respondent in Swanson 
v. Forton, been in occupation when he assigned, the refusal 
had been reasonable and a forfeiture had been incurred. 
Again, the sole purpose was to give the assignee protection 
not wanted by the assignor. 

Such was the position when Thomas Bookman, Ltd. v. 
Nathan (1955) 1 W.L.R. 815 (C.A.); ante, p. 489, came to 
be decided. The premises were a flat. The term of five 
years was to expire on Ist August, 1955. In September, 
1954, the tenant bought a house. He found an assignee by 
answering an advertisement. References were satisfactory, 
and on 13th December he applied for the necessary consent. 
The landlords, by their solicitors, refused on the ground that 
there was merely an attempt to assign the “‘ fag-end”’ of a 
tenancy, and that the sole purpose was to give the assignee 
protection not wanted by the applicant. The applicant 
went on with the assignment. 

The landlords sued for possession and a declaration that 
their consent had not been unreasonably withheld. They 
did not give evidence. The county court judge found that 
there was no “intention or object ’’ of getting a protected 
tenancy, but that it was consequences that mattered ; and 
it would not be right to penalise a landlord who would other- 
wise get possession. 

The Court of Appeal considered this approach and reasoning 
quite wrong. Denning, L.J., said that the assignment had 
been a normal one, and contrasted the position with those 
obtaining in Swanson v. Forton and Dollar v. Winston in 
that in those cases the object of the assignee *was to get the 
benefit of a statutory tenancy ; object mattered, though it 
might not be always decisive ; refusal might be reasonable 
in the case of the last two or three weeks of a term even if 
there were no such object. Birkett, L.J., likewise described 
the assignment as normal, contrasting normal and abnormal 
assignments, and went on to suggest what text-book had 
inspired the reference to ‘‘ sole purpose’’ in the landlords’ 
solicitors’ letter. Romer, L.J., also considered that the 
assignment was a normal one having regard to the unexpired 
residue, and also made the point that ‘‘ the object,’’ while 
important, need not always be decisive; the parties might 
never have heard of the Rent Acts, but refusal might yet be 
justifiable if it were a case of the mere end of a contractual 
term. 

I may have somewhat stressed the observations in which 
normal and abnormal assignments were contrasted, and the 
references made to the amount of the residue (in which 


the metaphor “ fag-end ’’ has been used), and have dealt less 
fully with the judicial views on object, purpose, intention, etc. 
3ut if earlier on I drew attention to the danger of over- 
simplification, I would like to suggest that over-complication 
is another danger, and when text-books and judgments invite 
us to examine parties’ states of mind it seems to me that 
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the task may prove not only difficult but unnecessary. I have 
been struck by the number of occasions on which both kinds 
of authority appear to assume that an assignment must be 
carried cut with one single object ; for if there is anything 
in which the psychologists are agreed, it is that human conduct 
is rarely ascribable to one motive. Hence, my submission 
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is that what ought to be considered is the question whether 
the residue can fairly be described as a fag-end, and | 
conclude by quoting my dictionary: ‘‘ Fag-end. 1613. 1, 
The last part of a piece of cloth ; the coarse part that hangs 
loose ; an untwisted end of rope, 1721. 2. transf. The last 
and poorest part of anything; the extreme end.” p p 


HERE AND THERE 


GHOSTLY HAMMERSMITH 


ONE is always learning something new about London. I 
knew, of course, that Hammersmith has its Broadway (far 
too broad for pedestrian safety) and its Lyric Theatre and 
a very pleasant riverside public-house called The Dove (having 
lately abandoned the erroneous plural form), but I did not 
know that it still had a ghost, and a ghost, at that, which 
has in its time made a contribution to the development of 
our criminal law. It is apparently attached somewhat 
nebulously, as befits its calling, to St. Paul’s churchyard. 
It may perhaps rank as a parishioner, though it seems to 
lead a somewhat irregular after-life, and cannot be described 
as a regular churchyard-goer, for its appearances there are 
at very infrequent intervals, despite a lengthy connection 
with the locality. Anyhow, local opinion recently decided 
that on a certain night it was due to make its first appearance 
for half a century. More apprehensive of ghost hunters 
than of the ghost, the church authorities locked the church- 
yard gates, but the hunt was up for all that. Youths, with 
white shirt tails displayed, penetrated the barrier to put up 
a ghost-like show and policemen chased and rounded them 
up among the tombstones to the cheers of a delighted audience 
without. That makes over a century and a half that the 
Hammersmith ghost has been, one suspects, causing more 
mischief than it has actually done, but since Hammersmith 
was a village its inhabitants do not seem to have been content 
to live and let haunt. At the start of the last century there 
was much concern about the ghost, particularly after a 
waggoner in charge of one of the slow poor relations of the 
stage-coaches, alarmed by what he took (rightly or 
wrongly) for the apparition, precipitately abandoned his 
eight horses, to the peril of his sixteen passengers. In these 
circumstances, Francis Smith, a local man of twenty-nine, 
decided to go ghost hunting with a gun. In Black Horse Lane 
on a wintry night he encountered a white figure, challenged 
it, received no reply and fired. The figure fell. It was 
Thomas Milwood, a bricklayer, dressed, as was then the 
style of his trade, all in white. The shot had wounded him 
fatally in the jaw. ‘‘ This rash act,’’ as the contemporary 
account calls it, was found at the inquest to be wilful murder, 
and Smith was tried at the Old Bailey on 13th January, 
1804, before Lord Chief Baron Macdonald, Mr. Justice Rooke 
and Mr. Justice Lawrence. The jury’s attempt to find a 
verdict of manslaughter was firmly frustrated by the combined 
authority of the Bench. Smith was convicted of murder and 
condemned to death. Still, the law having been vindicated, 
it was recognised to be a hard case and that very day the 
presiding judge obtained him a respite. Ten days later 
he received a royal pardon on condition of undergoing a 
year’s imprisonment. 


FOREIGN COMPARISONS 


THE latest of those books which analyse the character of the 
English on the basis of question and answer (or ‘‘ quiz’’ for 
short) tells us confidently that one-sixth of us believe in 
ghosts, one-seventh have actually seen them and a quarter 
are doubtful. In the recent Hammersmith episode it was, 
one supposes, the believers and the ‘‘ don’t knows’’ who 


gathered at the locked gates and the sturdier of the 
unbelievers who frisked about inside in shirt tails. If the 
watchers outside were really hoping to see a ghost so as to 
confirm belief or unbelief, they were curiously naive. Any 
bird watcher or fisherman could have told them why. On 
the other hand they were not quite so silly as Mr. Smith 
who went ghost hunting with a gun. In finding him guilty 
of murder, the law, as it were, superimposed logic on his 
actions. Someone who really believed he was looking for 
a ghost would have known perfectly well that bell, book and 
candle, or weapons of that order, were the appropriate 
adjuncts. If he took a gun it must be taken that he believed 
the fatal vision was sensible to feeling as to sight, was 
vulnerable, was therefore mortal. Just before the war there 
was an odd case of ghost shooting in Jugoslavia. In the 
village of Lyubiski, Ivan Hajduk spent so stimulating an 
evening at the inn that he boldly bet his friends he would 
visit the cemetery at midnight and bring back a wreath to 
prove it. Off he went and wandering there in the dark he 
was confronted by a white-clad apparition rising from behind 
a grave. He drew his revolver and fired. The ghost, who 
was a practical joking friend, was mortally wounded and 
died that night. So far so bad, but the ruling of the Jugoslav 
court is very interesting from the point of view of comparative 
law. Hajduk was found guilty neither of murder nor of 
manslaughter but he was sentenced to fourteen days’ 
imprisonment for violating the peace of the cemetery. 


INSTRUCTIONS FROM BEYOND 

TALKING of ghosts, Dr. Hornell Hart, a professor of sociology 
from Duke University in North Carolina, recently published 
a series of articles in an English newspaper on science and 
the supernatural. Here is an incident he relates which has 
a certain legal interest. James Chaffin, a North Carolina 
farmer, died from:a fall in September, 1921. A will dated 
1905 leaving all his property to Marshall, the third of his 
four sons, was admitted to probate. In 1925, James, the 
second son, made an affidavit to this effect: ‘‘ On a night 
during the latter part of June, 1925, my father appeared at 
my bedside dressed as I have often seen him in life, wearihg 
a black overcoat which I knew to be his own. My father’s 
spirit took hold of his overcoat, pulled it back and said: 
‘You will find my will in my overcoat pocket,’ and then 
disappeared.’’ On search the coat was found at the home of 
another brother, John. Stitched in an inner pocket was 4 
roll of paper with the words, ‘Read the 27th chapter of 
Genesis in my daddy’s old Bible.’’ Following the trail, 
James went to his mother’s house, found the Bible, opened 
it at the place indicated in the presence of witnesses and 
revealed a will dated the 16th January, 1919. Though made 
without witnesses, it was valid by the law of North Carolina 
because it was in the testator’s own handwriting. This 
will divided the property equally among the four sons and 
directed them to look after their mother. Ten witnesses 
were prepared to swear to the genuineness of the handwriting 
and, those interested under the first will having withdrawn 
their opposition, the second will was admitted to probate in 
December, 1925. Have any English solicitors ever received 
instructions from ‘‘ over there ’’ ? RICHARD Roe. 
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The Modern Law of Real Property. Seventh Edition. By 
G. C. CHESHIRE, D.C.L., F.B.A., of Lincoln’s Inn, Barrister-at- 
Law, formerly Vinerian Professor of English Law in the 
University of Oxford. With an Appendix on the Rent Acts 
by J. B. ButTERwortu, M.A., of Lincoln’s Inn, Barrister-at- 
Law, Fellow of New College, Oxford. 1954. London: 
Butterworth & Co., Ltd. {£2 7s. 6d. net. 

A book with so well deserved a reputation in its own field as 
Cheshire on Real Property needs no review in the ordinary way. 
Such faults of commission or omission as it may once have 
possessed have long ago been pointed out and rectified. But 
this is not an ordinary new edition of this book. In two respects 
it is markedly different from any of its predecessors. In the 
first place it includes for the first time a full account (taking into 
consideration the scope and purpose of the book as a whole) 
of the Rent Acts. This runs to some eighty pages of text, and 
at present appears as a kind of appendix at the end of the book ; 
but this position was dictated by considerations of time (it was 
desired to include some mention of the most recent legislation 
on this subject), and in future editions this account will take its 
logical place as a final section in the chapter on leaseholds. As 
to the quality of this account, a non-specialist in this branch of 
the law can only say that it is readable and appears to be compre- 
hensive, and that is no mean achievement in an account of 
legislation which the courts have frequently described as very 
nearly unintelligible, if not worse. As to the desirability of 
including some account of the Rent Acts in a students’ book, 
there can now surely be little difference of opinion. As the 
preface points out, it is misleading in the extreme to state the 
common-law rules on (say) holding-over without going on to 
describe to some extent at least the wholly different consequences 
which holding-over may now have as a result of the Rent Acts. 
But if it is desirable to give an extended account of this legislation 
in this book, does not the same apply to some parts of the legis- 
lation on agricultural holdings? Yet there is, apparently, only 
one reference in this book to the security of tenure which the 
1947 Act conferred upon the tenant of an agricultural holding, 
which bears a marked similarity to the security of tenure of a 
statutory or controlled tenant, and that is made as it were obiter 
ina footnote. The other considerable change is in the manage- 
ment of the sections of the book dealing with estates and interests 
inland. The new arrangement places the section on estates and 
interests arising under settlements before the section on what, 
for want of a better description, Mr. Cheshire calls ‘‘ commercial 
interests ’’ (leasehold, easements and profits, restrictive covenants, 
rent-charges and mortgages). This rearrangement is justified 
on historical grounds, and may make the subject of estates and 
interests in land more easily intelligible to the student, who, if 
otherwise unacquainted with the history of medieval England 
and Europe, is likely to evince something less than the 
enthusiasm of a Maitland for this part of his studies. But it 
may have the danger of unduly emphasising the importance 
of the kind of interests which arise under settlements at the 
expense of that of the ‘‘ commercial interests,’’ which are to-day, 
of course, overwhelmingly more important. The problem of 
how to teach real property when the strict settlement, now 
obsolescent, becomes wholly obsolete, is one that teachers of 
teal property law will have to begin thinking about very soon. 
But all in all Cheshire on Real Property remains an admirable 
book, almost a necessity for the student, and a most useful 
component of any practitioner’s library. This edition, like its 
predecessors, is well printed and handsomely produced. 

Oyez Practice Notes, No. 37: Road Charges. By J. F. GARNER, 
LL.M., Solicitor, Town Clerk of Andover. 1955. London: 
The Solicitors’ Law Stationery Society, Ltd. 8s. 6d. 

This is a subject with which solicitors are frequently concerned, 
particularly in connection with conveyancing transactions. In 
the past one difficulty has been that an adequate statement of the 
complicated statutory rules and of the effect of the many judicial 
decisions could be found only in large authoritative text books 
such as Lumley’s Public Health or Pratt and Mackenzie’s Law 
of Highways. This small inexpensive booklet provides a readable 
and accurate account of this subject which will be most helpful 
to solicitors in private practice. 

The booklet deals fully with the powers of local authorities to 
make up streets under the Public Health Act, 1875, s. 150, or the 
Private Street Works Act, 1892, one or other of which applies 
in all areas (subject to minor amendments by local Acts). Other 


relevant statutory provisions are mentioned, including those in 
the New Streets Act, 1951, which so frequently cause difficulty 
on the purchase of recently erected houses. 

An appendix contains precedents of clauses for insertion in 
contracts of sale. The use of these will avoid much confusion 
which now often occurs because adequate provisions have not 
been made in the past when houses were first sold by the builder. 
We have some doubt, however, whether the form of general 
indemnity against road charges which it is suggested might be 
given by a vendor is quite wide enough to provide full protection 
for the purchaser. It is apparently worded so as to grant 
indemnity in respect of charges or demands under the Private 
Street Works Act, 1892, or the Public Health Act, 1875, or the 
appropriate local Act ; one or other of these provisions is in force 
in every extra-metropolitan area. It is possible, however, 
that charges might be imposed under other Acts, for instance, 
under the Public Health Acts Amendment Act, 1907, s. 19 
(mentioned on pp. 34 and 35), or under certain common-form 
provisions in local Acts requiring owners to repair private roads. 
Although the precedent provided will normally be perfectly 
adequate we would suggest that the indemnity might be against 
charges under the 1892 Act, the 1875 Act, or the appropriate 
local Act (whichever is in force in the area) or any other statute 
in force in the area for the time being. Incidentally, it is rather 
difficult to understand why the section on “‘ Emergency Repairs ’’ 
referring to s. 19 of the 1907 Act should be classified as part of 
the chapter dealing with the Public Health Act, 1875, s. 150 

Local government officers will find the booklet useful as it 
contains much valuable information in convenient form. On 
the other hand, the real appeal is to solicitors in private practice 
who are normally concerned only with the practical problems ot 
the kind so adequately treated by Mr. Garner. 


Stone’s Justices Manual, 1955. Eighty-seventh [dition. 
Two Volumes. Edited by JAMES WuITESIDE, Solicitor, Clerk 
to the Justices for the City and County of the City of Exeter, 
and J. P. Witson, Solicitor, Clerk to the Justices for the 
County Borough of Sunderland. 1955. London: Butterworth 
and Co. (Publishers), Ltd. ; Shaw & Sons, Ltd. Thin Edition, 
£4 2s. 6d. net. Thick Edition, £3 17s. 6d. net. 

Numerous small improvements have been made in this year's 
Stone, and the editors claim in their preface that it is the most 
‘improved ”’ edition for many years, an achievement which they 
attribute to the lack during 1954, “‘ for a change,’’ of statutes 
of far-reaching importance to magistrate’s courts and the con 
sequent longer time available to them for detailed revision. The 
evident pleasure which they took in that situation may surprise 
the regular user of Stone, who will know how difficult it must have 
been to improve a work of this quality in any way at all. 


Register of Surveyors, Land Agents, Auctioneers and Estate 
Agents, 1954-55. 1955. London: Thomas’ Skinner & Co. 
(Publishers), Ltd. £2, post free. 

This annual volume, published under the sanction of the Royal 
Institution of Chartered Surveyors, the Landed Agents’ Society, 
the Chartered Auctioneers’ and Estate Agents’ Institute and the 
Incorporated Society of Auctioneers and Landed Property Agents, 
is the equivalent to the legal profession’s Law List. As such, it 
will need little recommendation to practitioners concerned with 
conveyancing and landlord and tenant matters who have dealings 
in the surveying, valuation, management, sale, leasing or pur- 
chasing of property. In addition to the combined register, 
which has been expanded and now includes some 25,600 entries, 
and the town register, the volume contains the rules of professional 
conduct and scales of professional charges of the four societies 
and lists of Government officials, associations, insurance com- 
panies, building societies and newspapers which publish 
auctioneers’ advertisements. 


Local Authorities. By A.’ ‘S. 


of Land by ' 
Chichester: Justice of the Peace, 


1955. 


Appropriation 
Wispom, Solicitor. 
Ltd. 3s. net. 

Mr. Wisdom has listed all fifteen enactments which give local 
authorities powers to appropriate land held by them and has 
noted against each statute the class of land which may be appro 
priated, the local authorities concerned and which Minister 
gives his consent. The publishers have had the table printed 
on four pages and have added a cover. It would have made 
for easier reference, and might have been easier on the pocket, 
if this useful table had been printed on a single quarto-size card. 
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TALKING “SHOP” 


August, 1955. 
THURSDAY, 4TH 

By the time this appears in print, this diarist hopes to be 
at several hundred miles’ distance from the office, preferably 
at the butt end of a light grilse rod with a fish coming 
to the gaff. So, if the dates in this month’s diary are more 
than usually fictitious, he trusts to readers (if any) to accept 
them in the holiday spirit. The words “if any’’ are not 
wholly an expression of modesty. Plainly readers who are 
not on holiday themselves will be far too busy coping with the 
work of readers who are. So why, one may ask, talk “‘ shop ”’ 
at this season at all? Well, perhaps someone may catch up 
on back numbers in mid-October. 

August, as it seems, has wholly changed its character in 
the post-war decade, and September is not much better. 
Before the war (Hitler’s war), the long vacation, if one 
remembers rightly, was a time for a little folding of the hands, or 
for the leisurely application of the same to residuary accounts, 
a time for looking over old files and slipping away early for 
tennis or gardening. The holy time was quiet as a nun. 
All this has been sadly changed, and the best one can say of 
it is that by a happy accident of fiscal policy we have got rid 
of residuary accounts. In most other respects the change is 
for the worse. Clients irrupt hourly upon the premises, 
rending the air with grievous cries for expedited completions, 
marriage settlements and heaven knows what else. My 
“company’’ friends tell me that they even demand 
prospectuses—unheard of at this season in the old days. 
Then, of course, nobody nowadays will travel by air until he 
has first made sure of a will providing against double death 
duties for commorientes ; and when he has explored this 
grisly subject he will want to convert all his policies at 
forty-eight hours’ notice into policies under the Married 
Women’s Property Act. And for good measure we must 
have a power of attorney lest his affairs might suffer the 
intolerable delay of a five-day airmail letter! Blessed be the 
name of Cohen, whose admirable short form surely deserves 
to be placed alongside Newton’s gravity or Einstein’s space- 
time. To think how we laboured to set forth all the attorney 


might do (missing as I found on several occasions the one thing 
that he wanted to do)! And now the “ donor,”’ with quite 
admirable self-restraint, “‘ purposely refrains ’’ from ‘‘ particu- 
larising,’’ etc., lest by so doing he might restrict the scope 
of the document as a full and general power of attorney. 
But this innovation and vanished residuary accounts are 
small enough credits to set against the turmoil of post-war 
long vacations. 


FRIDAY, 5TH 

Let us leave the poor fellows to their fate, finding our 
‘“ matters ’’ by no means so “ moribund ”’ as we reckoned them 
to be when dictating those holiday notes. There are problems 
for the solicitor on holiday, too. Should he, or should he 
not, disclose his identity ? (Some, of course, disclose it from 
a distance of several hundred yards. A test question- 
if somebody guesses that you are a solicitor, first time right 
out of three, are you flattered or humiliated ?) 


Assuming that our hypothetical solicitor on holiday is 
not one of those whose identity proclaims itself, he must 
decide for himself whether to give it away. If he does so, 
he courts hideous possibilities, as I know to my cost, having 
spent many dismal hours listening to stories of law in other 
lands. (I must make an exception in favour of the strange 
and abominable story of the Toronto Stork-marathon will, 
told me by one of the Canadian lawyers engaged in 
the case.) 

A great deal depends upon the constitution of the holiday- 
maker. We are, all of us, I suppose, in our several degrees, 
bores and bore-proof. Big bores have nothing to worry 
about, but little bores with small bore-proof capacity had 
better take care. What is that French song, quoted, I think, 
by Nancy Mitford? ‘‘ Quand un vicomte rencontre un autre 
vicomte, qu’est ce qu’ils se racontent ? Des histoires de 
vicomtes.’’ What is true of viscounts is, I fancy, equally 
true of solicitors. All of which brings me back to the original 
point that this is hardly the season for talking ‘‘ shop.”’ 

“ Escrow.” 


NOTES OF CASES | 


The Notes of Cases im this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
HOUSE OF LORDS 


INCOME TAX: ADVENTURE IN THE NATURE 
OF TRADE 
Edwards (Inspector of Taxes) v. Bairstow and Another 


Viscount Simonds, Lord Radcliffe, Lord Tucker and Lord Somervell 
of Harrow. 25th July, 1955 

Appeal from the Court of Appeal. 

In 1946 one Harrison, an employee of a spinning firm, heard 
that a complete spinning plant was for sale at a moderate price 
and communicated the fact to one Bairstow, the director of a 
company manufacturing leather, because he could not himself 
finance the purchase. Neither had previously had any transac- 
tions in machinery. The plant was purchased for £12,000 
and they agreed that they should not hold it but should make a 
quick resale. Potential purchasers were approached but it was 
not till February, 1948, that the whole plant had been sold in 
several lots at a profit of £18,225 11s. 3d. There had been no 
advertising but expense had been incurred for commissions for 
help in effecting the sales, for insurance, renovation of the plant, 
office work in connection with the transaction, travelling and 
entertaining and rent for the housing of the plant. Two assess- 
ments to income tax were made on Bairstow and Harrison in 


Where possible the appropriate page veference is given at the end of the note 


respect of the profit on the transaction on the view that the 
joint venture was an adventure in the nature of trade within 
Case I of Sched. D to the Income Tax Act, 1918. The Commis- 
sioners for the General Purposes of the Income Tax for West 
Morley held that it was not such an adventure. Appeals by the 
Crown by way of case stated having been dismissed by Wynn 
Parry, J., and the Court of Appeal, the Crown appealed to the 
House of Lords. 

Viscount Simonps said that Wynn Parry, J., held that the 
question was purely one of fact and that the finding of the 
Commissioners could not be upset unless it was so perverse that 
as a matter of law it could not stand ; he did not take that view 
of their decision. The Court of Appeal dismissed the Crown's 
appeal for the reasons given by Wynn Parry, J. The revenue 
authorities apprehended that the courts of England and Scotland 
had diverged in their treatment of the subject. There was some 
ground for the apprehension in comparing what Atkin and 
Warrington, L.JJ., said in Cooper v. Stubbs [1925] 2 K.B. 753, 
and what Lord Russell said in Inland Revenue Commissioners 
v. Reinhold (1953), 34 Tax Cas. 389, at p. 394, that in the Scottish 
courts such a question as the present ‘‘ is regarded as a question 
of law or at least mixed law and fact.’’ Particularly in a matter 
of taxation, any possible conflict, even if it were only an apparent 
conflict, should be resolved and that was the task which now 
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Highest Prices Paid for 
ANTIQUE AND MODERN SILVER 
SHEFFIELD AND MODERN PLATE 
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ALL ENQUIRIES CONFIDENTIAL 
Write, Phone or Call 
LANGFORDS SILVER VAULTS 
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Required for Clients 


BLOCKS OF OFFICES AND 
SOUND SHOP PROPERTIES 


in London and the Provinces, for immediate yield 
and long-term Investment 
Very Large Funds Available 
No Commission required 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan's 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for tis general purposes 
the SUM Of £..ccceonenensnn oon free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 


Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan’s is registered in accordance with the National Assistance Act, 194% 
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ON PRACTICAL 


CONVEYANCING 


Fourteenth Edition in Two Volumes 


By J. GILCHRIST SMITH, LL.M. 


Solicitor (Honours), Deputy Town Clerk, Middlesbrough Corporation 


In the new edition of this very popular book Mr. J. Gilchrist Smith has taken a stage further 
the planned rearrangement of the text begun in the thirteenth edition and designed to give it a more 


logical and practical approach. 
A substantial amount of new material 


eliminated by extensive revision of the entire text. 


been added and obsolete matters have been 
The highly important chapter on matters before 


contract has been rewritten and expanded particularly to deal with questions arising as a result of the 
Town and Country Planning Act, 1954. Throughout the edition additional references are made to 


the standard forms of conditions of sale. 


The references to periodicals, where more detailed 


discussion on particular points can be found, has been extended. 
During the useful life of the edition Supplements will be issued from time to time to keep it up 


to date. 


Volume One just published, £4 net, postage 1s. 9d. 
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LAW STATIONERY SOCIETY, 


Volume Two ready early 1956 
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Please, mention ‘‘ THE SOLICITORS’ JOURNAL ” when replying to Advertisements 








560 | Vol. 99) THE 


fell to the House. Whichever test was adopted, the same result 
was reached in this case. The determination could not stand ; 
the appeal must be allowed and the assessments confirmed. 
A pure finding of fact might be set aside if the Commissioners 
acted without any evidence or on a view of the facts which could 
not reasonably be entertained. Here the primary facts set out 
in the case stated did not justify the inference or conclusion of 
the Commissioners ; they led irresistibly to the opposite inference 
or conclusion. <A large number of cases had been cited relating 
to an adventure or concern in the nature of trade. It was 
inevitable that the boundary line should not be precisely drawn 
but no case had been cited in which the question, however framed, 
whether the determination of the Commissioners was main- 
tainable could be answered more clearly and decisively than in 
the present case. The question of the apparent divergence 
between the English and Scottish courts raised a problem which 
had many aspects, e.g., the finding of a jury, the award of an 
arbitrator or the determination of a tribunal which was by 
statute made the judge of fact. When the Commissioners, 
having found the so-called “ primary ’’ facts, proceeded to their 
finding that “ the transaction . . . was an adventure in the nature 
of trade,”’ this was in truth no more than an inference from the 
facts previously found. It was an inference of fact. To say 
that a transaction was or was not an adventure in the nature of 
trade was to say that it had or had not the characteristics which 
distinguished such an adventure. But it was a question of 
law, not of fact, which were those characteristics. The inference 
could only be regarded as one of fact if it were assumed that the 
tribunal which made it was rightly directed as to what the 
characteristics were. The Commissioners making an inference 
of fact that a transaction was or was not an adventure in the 
nature of trade were assumed to be so directed and their finding 
thus became an inference of fact. If this was a just analysis 
of the position, the somewhat different approach to the question 
in some, but not all, of the Scottish cases was easily explainable. 
Sometimes, as in the present case, where all the facts pointed 
one way and the inference was the other way, it could only be a 
matter of conjecture why that inference had been made. In such 
a Case it was easy to say either that the Commissioners had made a 
wrong inference of fact because they had misdirected themselves 
in law or to take a short cut and say that they had made a 
wrong inference of law. It was doubtful whether there was 
more than this in the divergence between the two jurisdictions. 
In his lordship’s opinion, if and so far as there was any divergence 
between the English and Scottish approach, it was the former 
which was supported by the previous authority of the House. 


The other noble and learned lords delivered opinions in favour 
of allowing the appeal. 


APPEARANCES: Sir Reginald Manningham-Buller, O.C., A.-G., 
hing, Q.C., and Siv Reginald Hills (Solicitor of Inland Revenue) ; 
Senter, Q.C., and Ioderick Watson (Lliffe, Sweet & Co., for Laycock, 
Dyson & Laycock, Huddersfield). 


[Reported by F. H. Cowpsrr, Esq., Barrister-at-Law} [3 W.L.R. 410 


CHARITY : EXEMPTION FROM INCOME TAX: 
FOREIGN CORPORATION 


Camille and Henry Dreyfus Foundation, Inc. v. Inland 
Revenue Commissioners 


Lord Morton of Henryton, Lord Porter, Lord Normand, 


Lord Keith of Avonholm and Lord Somervell of Harrow 
28th July, 1955 


Appeal from the Court of Appeal ((1954) Ch. 672; 98 Sov. J. 
455). 

The appellant corporation was a body incorporated in the 
State of New York as a membership corporation under the 
Membership Corporation Law of that State. It was resident 
outside the United Kingdom and never conducted any operations 
there. It applied for exemption from income tax in respect of 
income, derived from certain royalties in the United Kingdom, 
which was liable to tax under Case III of Sched. D., on the ground 
that it was “‘ a body of persons established for charitable purposes 
only ’’ and so entitled to exemption under s. 37 (1) (6) of the 
Income Tax Act, 1918. The claim was rejected by the Special 


Commissioners and their decision was upheld by Wynn Parry, J., 
and the Court of Appeal. 
of Lords. 


The foundation appealed to the House 
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Lorp Morton OF HENRYTON said that the first question was 
whether the words quoted covered such a body of persons estab- 
lished in any part of the world or were limited to a body 
established in the United Kingdom. If the former view were 
correct, the further question would arise whether the objects 
of the foundation were exclusively charitable purposes. The 
question turned on the language of the relevant statute. The 
Court of Appeal held that the phrase in s. 37 (1) (b) should be 
construed as being limited to bodies of persons established in the 
United Kingdom. His lordship agreed with that conclusion and 
expressed no opinion whether the objects of the foundation were 
exclusively charitable purposes according to the law of the 
United Kingdom. The appeal should be dismissed with costs 


The other noble and learned lords agreed in dismissing the 
appeal 


APPEARANCES: Talbot, Q.C., and Philip Shelbourne (Linklaters 
and Paines); Sir Reginald Manningham-Buller, Q.C., A.-G., 
Borneman, Q.C., Siv Reginald Hills and E. B. Stamp (Solicitor 
of Inland Revenue). 


[Reported by F. H. Cowrer, Esq., Barrister-at-Law] [3 W.L.R. 451 


COURT OF APPEAL 


LANDLORD AND TENANT ACT, 1954: SALE OF FREEHOLD 
TO LOCAL AUTHORITY AFTER REQUEST FOR NEW 
TENANCY: OBJECTION BY NEW LANDLORD 
X.L. Fisheries, Ltd. v. Leeds Corporation 
I:vershed, M.R., Jenkins and Parker, L. JJ. 
5th July, 1955 

Appeal from Leeds County Court. 


On 22nd November, 1954, X.L. Fisheries, Ltd., the tenants of 
business premises holding under a lease within the scope of 
Pt. Il of the Landlord and Tenant Act, 1954, served on the 
landlord a request for a new tenancy to commence on the 
termination of the current tenancy. On 19th January, 1955, 
the landlord, not having served any notice on the tenants 
objecting to the grant of a new tenancy, sold the reversion to 
the Leeds Corporation, who immediately applied to the Home 
Secretary, pursuant to s. 57 of the Act of 1954, for a certificate 
that it was requisite for their purposes that the use or occupation 
of the premises should be changed as from the date on which 
the current tenancy terminated. The same day, and therefore 
within two months after the tenants’ request, the local authority 
wrote to the tenants informing them that they had bought the 
premises and that they would object to the grant of a new 
tenancy. ‘They further informed the tenants of their application 
for a certificate under s. 57. The tenants having applied to the 
county court, the local authority were ordered to grant a new 
tenancy on the ground that s. 57 (4) of the Act would only come 
into operation if at the date of the tenants’ request the interest 
of the landlord had been held by the local authority. The local 
authority appealed. 


EVERSHED, M.R., said that there was nothing in ss. 24 to 30 
of the Act of 1954 which required that the landlord should be 
the same person throughout the two months’ period beginning 
with the request for a new tenancy. A landlord, whether a 
public authority or not, who acquired his interest within two 
months after the tenant requested a new tenancy was not 
disabled from serving a notice under s. 26 (6) and objecting to 
the grant on one or more of the grounds specified in s. 30 (1) (a) 
to (f), which existed at the date when the notice of objection 
was served, assuming that the predecessor in title of the landlord 
had not prior to the sale already served notice of objection on 
the tenant. The privileges conferred on landlords by ss. 57 
and 58 were additional to the grounds available under s. 30 to 
ordinary landlords, and it would be illogical if a local authority 
were to be deprived only of the chance of setting up the special 
privilege cases under s. 57 merely because they happened to 
have become landlords after the date of the request. The 
matter was not beyond doubt but he, his lordship, thought that, 
giving s. 57 (4) its natural meaning, it was not necessary for a 
landlord to show that he had been the landlord throughout the 
period from the date when the tenant made his request ; and 
that for the purposes of s. 57 (4) it was sufficient if at the time 
when he gave the notice to the tenant he showed that he was 
a landlord of the nature specified in s. 57 (1). Accordingly, 
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pending the decision of the Home Secretary whether to grant a 
certificate, the tenants’ request became of no effect. 
Jenkins and Parker, L.JJ., agreed. Appeal allowed. 
APPEARANCES: Nigel Bridge (Sharpe, Pritchard & Co., for 
R. Crute, Leeds); Gilbert Rountree (Gibson & Weldon, for 
Bretherton, Ditchburn & Nelson, Sunderland. 
{Reported by Miss E. DanGerrieLp, Barrister-at-Law] [3 W.L.R. 393 
LANDLORD AND TENANT ACT, 1954: REQUEST FOR 
NEW TENANCY: WHETHER OPPOSING LANDLORD'S 
INTEREST PURCHASED WITHIN FIVE YEARS 


Diploma Laundry, Ltd. v. Surrey Timber Co., Ltd. 
Evershed, M.R., Jenkins and Parker, L.J J. 
6th July, 1955 
Appeal from Southwark County Court. 


In 1949 the Surrey Timber Co., Ltd., purchased the freehold 
reversion of business premises then let to the Fleetwing Oil Co., 
Ltd., for a term due to expire on 25th March, 1955, and sub-let 
to Diploma Laundry, Ltd., for the whole term less one day. In 
1953 the head lease of the Fleetwing Oil Co., Ltd., was surrendered 
for valuable consideration and in 1954 Diploma Laundry, Ltd., 
applied for a new tenancy under the Landlord and Tenant Act, 
1954, to commence on the expiry of the current tenancy. The 
Surrey Timber Co., Ltd., opposed the application on the ground 
that they required the premises for the purposes of their own 
business. The Diploma Laundry, Ltd., applied to the county 
court, submitting that ss. 30 (2) and 44 of the Act of 1954 disabled 
the Surrey Timber Co., Ltd., from relying on the ground of 
objection stated by them. The county court judge rejected that 
submission and dismissed the application. The Diploma Laundry, 
Ltd., appealed. It was not disputed that, so far as the freehold 
interest was concerned, it had been acquired more than five years 
before the date on which the current tenancy terminated, but 
the question arose in connection with the interest of the 
Fleetwing Oil Co., Ltd. 

EVERSHED, M.R., said that for the purposes of s. 30 (2) of the 
Act of 1954 the ‘‘ interest of the landlord ’’ meant the relevant 
interest of the landford for the purpose in hand, namely, that of 
considering waether the landlord was or was not on a particular 
date entitled to oppose, on the ground of para. (g) of subs. (1), the 
tenants’ request. Apart from s. 44, the merged interest of the 
Fleetwing Oil Co., Ltd., would, on the wording of subs. (2), have 
been the interest of the landlord. At the date of the tenants’ 
application for a new tenancy the interest of the Fleetwing Oil 
Co., Ltd., was still subsisting, but it was not the interest of a 
“landlord ’’ as defined in s. 44 (1) (b) because it was then due to 
expire in less than fourteen months. For the purpose of s. 30 (2) 
it was, therefore, irrelevant. The interest of the Surrey Timber 
Co., Ltd., on the other hand, was the interest of a ‘“‘ landlord ’’ 
as defined, and it had not been purchased or created within five 
years of the date on which the current tenancy terminated. 
The Surrey Timber Co., Ltd., were not, therefore, disabled by 
s. 30 (2) from relying on the ground of objection which they had 
put forward. 

Jenkins and Parker, L.JJ., agreed. Appeal dismissed. 


APPEARANCES: Alan Campbell (Benham, Synnott & Wade) ; 
Nigel Bridge (John F. Chadwick). 
{Reported by Miss E. DaNcERrig.p, Barrister-at-Law] [3 W.L.R. 404 


SHIPPING: COLLISION DUE TO NEGLIGENCE OF 

UNCERTIFICATED OFFICER: VESSEL NOT MANNED 

ACCORDING TO LAW: CLAIM BY OWNERS THAT 

ACCIDENT OCCURRED “ WITHOUT THEIR ACTUAL 

FAULT OR PRIVITY ” 

Western Steamship Co., Ltd. v. N. V. Koninklijke 
Rotterdamsche Lloyd. The Empire Jamaica 
Evershed, M.R., Jenkins and Parker, L.JJ. 12th July, 1955 

Appeal from Willmer, J. ({1955] P. 52; ante, p. 133). 

The plaintiff's vessel, the Empire Jamaica, came into collision 
with the defendants’ vessel, the Garoet, owing to the negligent 
navigation of one S, the officer in charge of the bridge of the 
Empire Jamaica. He was a competent man with quite a consider- 
able experience as a watch-keeping officer, but was uncertificated. 
The vessel, to the knowledge of the plaintiffs, was manned with 
an insufficient number of certificated officers, in contravention of 
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s. 4 (3) (c) of the Hong Kong Merchant Shipping Ordinance, 1949. 
There was at the time a serious shortage of certificated officers at 
Hong Kong, and under certain regulations of 1951 owners could 
under certain circumstances obtain exemption from the provisions 
of the Ordinance of 1949. The plaintiffs obtained such exemption 
only after the occurrence of the collision. S had worked in the 
ship nominally as boatswain, though actually as second mate, for 
four years. The master had full confidence in him, and had so 
reported to the plaintiffs’ managing director. The plaintiffs 
brought an action against the owners of the Garvoet claiming to 
limit their liability, and contending that the collision took place 
“without their actual fault or privity,’’ as provided by s. 503 ot 
the Merchant Shipping Act, 1894, and obtained judgment before 
Willmer, J. The defendants appealed. 


EVERSHED, M.R., said that it was well established that those 
who pleaded s. 503 must discharge the burden of proving that 
they came within its terms. The defendants contended that the 
plaintiffs could not satisfy that onus, as they knew that the ship 
was not properly manned according to law, and had taken no 
steps to regularise the situation. But those considerations were 
not the real issue ; which was whether the plaintiffs could satisfy 
the court, in all the circumstances of the case, that they had good 
reason to believe that S was fully competent to perform the duties 
required of him. Willmer, J., on the evidence before him, had 
so found, and there was evidence to justify his conclusion of fact, 
which should not be disturbed. 


JENKINS, L.J., agreeing, said that if S had been a stranger, and 
the plaintiffs had engaged him uncertificated, that might well 
have constituted such negligence on the part of the plaintiffs in 
the performance of their duty properly to man the ship that they 
could not be heard to say that the collision had occurred without 
their actual fault or privity. But on the actual facts of the case 
it would be unreasonable to hold that the fact that S had no 
certificate constituted notice to the plaintiffs, notwithstanding 
their past experience of him, that he was incompetent. 

PARKER, L.J., agreed. Appeal dismissed. Leave to appeal. 

APPEARANCES: R. F. Hayward, Q.C., and D. H. Hene (Waltons 
and Co.) ; K. S. Carpmael, Q.C., and ]. B. Hewson (Hill, Dickinson 


and Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law} [3 W.L.R. 385 


LANDLORD AND TENANT ACT, 1954: TRUSTEE 
LANDLORD: OBJECTION TO NEW TENANCY : 
INTENTION TO GRANT LEASE TO BENEFICIARY 
UNDER DISCRETIONARY TRUSTS 
Frish, Ltd. v. Barclays Bank, Ltd., and Another 
K-vershed, M.R., Jenkins and Parker, L.J J. 

15th July, 1955 

Appeal from Bow County Court. 
Frish, Ltd., the tenants of business premises, applied under the 
Act of 1954 for the grant ofanewtenancy. The freehold reversion 
expectant on the lease of the premises had, in 1938, been conveyed 
by one N. Parnes to the respondents, Barclays Bank and one 
C. Aukin, on common-form trusts for sale and to hold the proceeds 
of sale upon the trusts of a settlement of the same date. By that 
settlement the landlords were directed to hold the income of the 
net proceeds of sale upon discretionary trusts for Mr. Parnes, his 
children and issue. Mr. Parnes entered into an agreement with 
the trustee landlords to take a tenancy of the premises at a rent 
in excess of that paid by the tenants. The trustee landlords 
objected to the grant of a new tenancy to the tenants on the 
ground of paragraph (g) of section 30 (1). The tenants applied to 
the county court for the grant of a new tenancy but the county 

court judge dismissed their application. They appealed. 

EVERSHED, M.R., said that the reference in section 41 (2) to 
‘the beneficiaries under the trust or any of them’’ must be 
limited to apply only to a beneficiary whose interest under the 
trusts was such as to entitle him to be put in occupation or at all 
events to justify trustees on his application, if they thought fit to 
do so, in letting him into occupation. In the present case the 
proposed letting to Mr. Parnes was a good commercial bargain for 
the benefit of the persons interested under the trusts, and Mr 
Parnes was not being let into possession because he was a bene- 
ficiary or by virtue of his rights as a beneficiary. His right as a 
beneficiary could not of itself give him any right of occupation 
Accordingly, the landlords’ objection based on paragraph (g) of 
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30) (1) as trusts by s. 41> (2) not made 


good. 


applied to 


Was 


JenKINS and Parker, L.J J., agreed Appeal allowed. 
\PPEARANCES : G. Avgherinos (Donald, Darlington & Nice) ; 
I. A. Blundell (Aukin, Courts & Co.). 


(Reported by Miss E. DanGerrig.p, Barrister-at-Law] [3 W.L.R. 439 


DISCHARGING JETTY AND STORAGE 
WHETHER FREIGHT-TRANSPORT 
HEREDITAMENT 
Shell-Mex and B.P., Ltd. v. Clayton (Valuation Officer) 
l:vershed, M.R., Jenkins and Parker, L.J J. 
22nd July, 1955 

Appeal from the Lands Tribunal by case stated. 

The Rating and Valuation (Apportionment) Act, 1928, provides 
by s. 5: “ (1) In this Act the expression ‘ freight-transport 
hereditament ’ means all or any of the following hereditaments : 

(c) A hereditament occupied and used wholly or partly 
for dock purposes as part of a dock undertaking being an under- 
taking whereof a substantial proportion of the volume of business 
is concerned with the shipping and unshipping of merchandise 
not belonging to or intended for the use of the undertakers. . .”’ 
By s.6: “ (3) For the purpose of determining in what proportions 
a freight-transport hereditament is occupied and used _ for 
transport purposes and for other purposes, respectively, the 
hereditament shall be deemed to be occupied and used for 
transport purposes, except in so far as it is occupied and used 
for the purposes of a dwelling-house, hotel, or place of public 
refreshment : Provided that . . (b) in the case of a heredita- 
ment ... occupied and used for dock purposes as part of a 
dock undertaking no part of the hereditament, being a building, 
yard or other place primarily occupied and used for warehousing 
merchandise not in the course of being transported shall be 
deemed to be occupied and used for transport purposes.’’ The 
British Transport Commission had leased the hereditament in 
question, being waste land adjoining its Hull Dock undertaking, 
to the appellant company, a company concerned in the importation 
and distribution of oil. Pursuant to the terms of its leases the 
company had erected on the land storage tanks for oil, and the 
commission had constructed two jetties, which were owned by 
them. Incoming tankers unshipped their oil at the jetties, 
the unshipping being effected through a system of pipes running 
along the jetties to the storage tanks, from whence the company 
distributed it to customers, retaining only a small proportion 
for its own use. The company also owned a barge berth some 
300 yards away from the hereditament and connected with it 
by pipes. The barge berth was a dock within s. 5 (3) of the 
Act of 1928, and was used by the company for transhipping oil. 
Approximately one quarter of the oil imported was dutiable 
and technically the whole hereditament was a bonded warehouse. 
Substantially the whole of the oil unshipped at the jetties was 
consigned pursuant to an agreement by three oil companies to 
the appellant company, as their sole agent for the sale and 
distribution of their oil, the company being remunerated for 
its services by commission. The company claimed that the 
hereditament was a “ freight-transport hereditament ’’ within 
s. 5 (1) (c) of the Act of 1928, and, as such, entitled to be de-rated. 
The Lands Tribunal decided in favour of the Valuation Officer. 
The company appealed. 

Jenkins, L.J., whose judgment was the judgment of the 
court, said that to succeed the ratepayers must show that the 
hereditament satisfied three conditions: (1) that it was occupied 
and used wholly for dock purposes ; (2) that it was so occupied 
as part of a dock undertaking ; and (3) that such undertaking 
was concerned substantially with handling merchandise 
not belonging to or intended for the use of the ratepayers. As 
to (1), apart from authority, the court would be prepared to 
hold that the hereditament was at all events partly occupied for 
purposes connected with the unshipping of oil at a dock within 
s. 5 (2) (c), and that that question was to be decided without 
reference to s. 6 (3) (6). But there were authorities. In 
Assessor for Aberdeen v. Shell-Mex and B.P., Ltd. [1953] S.C. 211, 
where the decision was adverse to the ratepayers, the only 
distinction of fact was that there were “‘ grid boxes’’ on the 
jetties ; but as the nature of the grid boxes had been misappre- 
hended, the decision could not be regarded as authoritative. 
But in two decisions of the Court of Appeal, Mersey Docks and 
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Harbour Board v. West Derby Assessment Committee | 1932 
1 K.B. 40 and Union Cold Storage Co. v. Moon [1932] 2 KB 
648, it was held that the proviso (6) to s. 6 (3) excluded premises 
to which it applied from the benefits of de-rating, and that such 
benefits were not conferred on premises whose primary purpose 
was storage or warehousing ; the effect was that if it was shown 
that the whole of the hereditament was primarily used for 
warehousing, it was wholly disqualified from de-rating as a 
freight-transport hereditament, but if it was shown that any 
part was used for unshipping and not for warehousing, then 
(subject to the fulfilment of the further two conditions), there 
should be an apportionment. To that extent, the ratepayers 
succeeded on the first point, and it could not be said that because 
the premises were bonded that ruled out automatically the benefits 
of the Act. As to condition (2), the ratepayers might well be 
entitled to succeed if they provided facilities for unshipping 
and storing oil for the trade generally, but that was not the 
case ; they were concerned only with their own business, and 
it was impossible to hold that they occupied and used the premises 
as part of the dock undertaking carried on by the Transport 
Commission. The ratepayers, accordingly, failed on this point. 
As to the third and last condition, the property in the oil did 
not pass to the ratepayers, but as regards third parties it might 
almost be said to ‘“‘ belong’’ to them; in any event it was 
‘intended for their use.’’ The ratepayers had accordingly 
failed on the second and third points. Appeal dismissed. Leave 
to appeal. 

APPEARANCES: M. E. Rowe, Q.C., and G. D. Squibb (Sydney 
Morse & Co.) ; M. Lyell, Q.C., and P. Browne (Solicitor of Inland 
Revenue); H. E. Davies, Q.C., and E. P. Wallis-Jones (Smith 
and Hudson, for Mainprize, Rignall & Whitworth, Hull). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 982 


CHANCERY DIVISION 


MORTGAGE : MATRIMONIAL HOME: OCCUPATION 
BY DESERTED WIFE: SUBJECT TO CLAIM BY 
MORTGAGEE WITHOUT NOTICE 
Westminster Bank, Ltd. v. Lee 


Upjohn, J. 6th July, 1955 

Adjourned summons. 

By a legal charge created in 1939 a husband mortgaged to an 
insurance company a freehold house which was then the matri- 
monial home. In September, 1948, he paid off the charge by an 
advance from his bank, and by a charge dated 10th November, 
1948, he created an equitable mortgage of the house in favour of 
the bank to secure his overdraft. About 2nd September, 1948, 
he had deserted his wife, but the bank was unaware of this until 
evidence was filed in the present proceedings. In 1951 the wife 
obtained an order from the county court (which was upheld by 
the Court of Appeal) restraining the husband from ejecting her 
from the matrimoniaf home until he had provided other suitable 
accommodation. The bank took out an originating summons 
for enforcement of an equitable mortgage against the husband 
and for an order for possession against the wife. The husband 
did not appear to argue the summons, and it was contended for 
the wife that, the desertion being prior in time to the bank’s 
mortgage, she had an equity which entitled her to remain in 
possession of the house. The bank contended: (1) that it was 
subrogated to the prior legal mortgage of the insurance company, 
and (2) that the wife did not have an equitable interest which 
entitled her to possession. 

UpjouN, J., said that there were no grounds for treating the 
bank as subrogated to the insurance company. On the second 
point the right of a deserted wife was not a personal right as 
between herself and her husband, and he (his lordship) would 
follow Street v. Denham [1954] 1 W.L.R. 624; 98 Sor. J. 253, 
and hold that the wife had an equity which was enforceable 
against purchasers with notice. The Court of Equity had been 
careful to distinguish between an equity which created an estate 
or interest in the land and an equity which fell short of that. An 
equitable mortgagee took subject to all prior equitable estates 
or interests in the land whether he had notice of them or not, but 
in relation to a mere equity the defence of purchaser for value 
without notice might be available even as between the owners 
of equitable estates. The principle was laid down in Phillips 
v. Phillips (1862), 4 DeG. F. & J. 208, and followed in a subsequent 
judgment of Fry, J., in Cave v. Cave (1880), 15 Ch. D. 639. The 
right of a deserted wife to remain in the matrimonial home, 
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put at its highest, was a meré equity, and no equitable estate or 
iiterest in that home was created in her favour on desertion. 
Accordingly the bank although only an equitable mortgagee could, 
like the owner of a legal estate, if the facts warranted it, plead 
the defence of purchaser for value without notice. The decision 
of the majority of the Court of Appeal in Bendall v. McWhirter 
1952) 2 O.B. 466 was clear. Romer, L.J., with whom Somervell, 
LJ., agreed, said: “‘ She has no legal or equitable interest in 
the house which she continues to occupy, and is in no better 
position than any other licensee.’’ In the same case Denning, 
L.J., was careful not to describe a deserted wife as having an 
equitable estate or interest in the land and described it as an 

equity."’ The bank did not have express, nor in the circum- 
stances, constructive notice of the wife’s equity. It would have 
been entirely unreasonable for the bank to have inquired of the 
wife whether she had been deserted. The law did not require 
an intending purchaser or mortgagee, who had no reason to 
believe that a wife was deserted, to make any inquiry upon the 
footing that it was conceivably possible that she might be. In 
the circumstances the bank was entitled to an order for possession 
against the wife three months after the master’s certificate 
answering the accounts and inquiries, if they obtained an order 
for sale, and they were plainly entitled to that. 

APPEARANCES: J. W. Mills (Alfred Bright & Sons); Peter 
Foster (Field, Roscoe & Co.) ; Lan Campbell (Cunliffe & Airy, for 
Walter Terry & Wilson, Belper). 


{Reported by Mrs. Irengz G. R. Moszs, Barrister-at-Law] [3 W.L.R. 376 


QUEEN’S BENCH DIVISION 


CONTRACT: ARRANGEMENT TO “GO SHARES” 
NEWSPAPER COMPETITION: CLAIM TO SHARE 
OF PRIZE 
Simpkins v. Pays 
Sellers, J. 14th June, 1955 


IN 


Action. 

A was a paying boarder at B’s house, and C was B’s grand- 
daughter. By arrangement between the three it was agreed 
that A, who had been in the habit of entering for a fashion 
competition rum by a Sunday newspaper, should fill in a coupon 
every week consisting of three forecasts made by A, ‘B and C 
respectively, and send it off in B’s name. There was no hard and 
fast rule as to which of the three paid the incidental expenses. 
This arrangement had been operated for seven or eight weeks 
when a forecast made by C in a coupon submitted in B’s name 
was successful. B obtained the prize of £750. A sought to 
recover one-third of the prize from B, alleging an agreement to 
“go shares ’’ in the event of success. B contended that A had 
merely assisted her in completing the coupon and that there 
had been no intention to create legal relations. 


SELLERS, J., said that there might be many family associations 
where some sort of rough and ready thing was said which would 
not, on a proper estimate of the circumstances, establish a 
contract which was contemplated to have legal consequences, 
but that was not the present case. There was a mutuality in 
the arrangement between the parties. It was not very formal, 
but certainly, in effect, it was agreed that every week the forecast 
should go in in the name of the defendant, and that if there was 
success, no matter who won, all should share equally. The 
plaintiff was accordingly entitled to one-third of the prize money. 
Judgment for the plaintiff. 


APPEARANCES: FR. David (M. Hughes with him) (Mason and 
Moore Dutton, Chester) ; B. Richards (Cyril Jones, Son & Williams, 
Wrexham). 


” 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 975 
FACTORY: WORKS CANTEEN: WHETHER PART OF A 
FACTORY 


Luttman v. Imperial Chemical Industries, Ltd. 


Jones, J. 16th June, 1955 

Action. 

The Factories Act, 1937, provides by s. 25 (2): ‘‘ For every 
staircase in a building . . . a sufficient handrail shall be provided 
and maintained.’’ By s. 151 (6): ‘‘ Where a place situate 
within the close, curtilage, or precincts forming a factory is 
solely used for some purpose other than the processes carried 
on in the factory, that place shall not be deemed to form part 
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of the factory for the purposes of this Act, but shall, if otherwise 
it would be a factory, be deemed to be a separate factory.’”’ A 
factory contained within its curtilage a canteen which was used 
for the purposes of feeding and entertaining people working in 
the factory. A cleaner employed by the occupiers of the factory 
fell and sustained injuries as she was proceeding down a staircase 
not provided with a handrail, and claimed damages for breach 
of the statutory duty imposed by s. 25 (2). The defendants 
contended that by virtue of s. 151 (6) the canteen was not part 
of the factory. 

JONEs, J., said that prima facie it might be said that the canteen 
was not used solely for processes of manufacture carried on in 
the factory. But in view of London Co-operative Society v. 
Southern Essex Assessment Committee [1942] 1 K.B. 53, it was 
impossible so to hold. The use of the canteen for the purposes 
of feeding and entertaining the people working in the factory 
was a purpose incidental to the processes of manufacture carried 
on. The canteen accordingly fell within the definition of s. 151 (6) 
and, as the defendants were in breach of s. 25 (2), the plaintiff 
was entitled to succeed. Judgment for the plaintitf. 

APPEARANCES: E. Wooll, Q.C., and A. D. Pappworth (E. Rex 
Makin & Co., Liverpool) ; H. I. Nelson, Q.C., and C. M. Clothier 
(J. W. Ridsdale). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 980 


FACTORY : DANGEROUS MACHINERY: FENCING 


OF CIRCULAR SAW 
Stringer v. Automatic Woodturning Co., Ltd. 


Oliver, J. 20th June, 1955 

Action. 

The plaintiff, who was a circular saw operative in the employ 
of the defendants, after cutting a number of lengths of timber 
was removing some off-cuts from the bench where they had 
accumulated when her fingers came into contact with the revolving 
saw and she sustained injuries. Oliver, J., found that although 
the saw had been fenced in accordance with the requirements 
of reg. 10 of the Woodworking Machinery Regulations, 1922, 
it was not fenced so as to comply with s. 14 (1) of the Factories 
Act, 1937, which provides: ‘‘ Every dangerous part of any 
machinery . . . shall be securely fenced . . .”’ 

OLIVER, J., said that the question was whether a saw, which 
had been set up so as to comply with reg. 10, became unprotected 
by that regulation when it was being used not for sawing, but 
for the ancillary and different purpose of clearing off-cuts. 
The defendants contended that once reg. 10 had been complied 
with, s. 14 did not apply, and they relied for that proposition on 
Miller v. William Boothman & Sons, Ltd. (1944) K.B. 3306. 
If the plaintiff had been injured while sawing, that case would 
have applied, but she had not been sawing. There was no 
difficulty in saying that a saw might be correctly fenced for the 
purpose of operation as a saw, but not correctly*fenced for some 
other purpose, a proposition which was supported by Dickson v. 
Flack [1953] 2 Q.B. 464 and Benn v. Kamm & Co., Ltd. (1952 
2 Q.B. 127. Such a decision need not impose hardship on the 
owners of circular saws. The saw could be switched off while 
off-cuts were being cleared, and this operation could be speeded 
up by using a brake. There had been a breach of s. 14 (1), 
and the plaintiff, who had been guilty of contributory negligence, 
would be entitled to half the damages found. Judgment for the 
plaintiff. 

APPEARANCES: J. M. Kennan (Linaker & 
H. I. Nelson, Q.C., and R. S. Nicklin (H. G. C. 
Liverpool). 


Linaker, Runcorn) ; 
Day & Co., 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 971 
NEGLIGENCE: INJURY TO CHILD PLAYING WITH 
CONTRACTOR’S PLANT ON SITE: WHETHER 
DEFENDANTS OCCUPIERS 
Creed v. McGeogh & Sons, Ltd. 

Ashworth, J. 7th July, 1955 

Action. 
The defendants were contractors engaged in constructing a road 
upon what was to be a housing estate. On each side of the road 


there was waste land on which houses were ultimately to be built 
by other contractors, though the defendants were to lay a sewer 
and to level the land to a width of 80 feet on each side of the 
road. 


The defendants had made no preparations upon the land 
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for this further work. On a Saturday afternoon a trailer of the 
defendants, which was used to transport kerbstones, had been 
left near the part of the road under construction. The defen- 
dants knew of the risk of injury to children who might play 
with the trailer and they knew it was an attraction to children. 
The plaintiff, aged five, with other children, was playing with 
the trailer when she was injured. The plaintiff brought an action 
claiming damages for nuisance and negligence. 


AsHWwoRTH, J., said that the claim in nuisance failed, as there 
was no evidence that the road had been dedicated as a highway, 
and, in any case, the plaintiff’s conduct amounted to a deviation. 
On the issue of negligence, the defendants contended that they 
were in occupation of the site where the trailer was, and owed 
no duty to the plaintiff other than that owed by occupiers to 
infant trespassers. The plaintiff contended that, whether or 
not she was a trespasser vis-d-vis the true occupiers, the defen- 
dants were not occupiers and owed a higher duty of the type 
illustrated in Donoghue v. Stevenson [1932] A.C. 562 and Buckland 
v. Guildford Gas Light & Coke Co. [1949] 1 K.B. 410. It should 
be noted that occupation need not be exclusive: Hartwell v. 
Grayson Rollo & Clover Docks, Ltd. [1947] K.B. 901. The facts 
in Davis v. St. Mary’s Demolition and Excavation Co., Lid. {1954} 
1 W.L.R. 592; 98 Sor. J. 217, were somewhat similar; it was 
not clear to what extent the question of occupation was argued, 
and the judgment was founded on the premise that the defen- 
dants were not occupiers. That decision was not conclusive 
on the issue as to occupation, and every case must depend on 
its particular facts. The defendants could only be described as 
occupiers of such land as was comprised in the length of road 
actually under construction. It was true that the defendants 
still had to excavate land at the side, including the place where 
the trailer was standing, in order to lay sewers, but that did not 
make them occupiers of that land before the work began; and 
similar considerations applied to the 80-foot strip which was 
later to be levelled. The plaintiff was accordingly not a trespasser 
vis-a-vis the defendants. They were fully aware of the risk of 
injury to children who might play on the trailer; they knew 
that it was attractive to children, and they could easily have 
taken steps to prevent such an accident as had occurred. They 
were accordingly negligent. Judgment for the plaintiff. 

APPEARANCES: J. S. Watson, Q.C. (Dodds, Ashcroft © Cook, 
Liverpool) ; R. H. Forrest, Q.C., and J. M. Kennan (Barrell & Co., 
Liverpool). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1005 


DAMAGES: LOSS OF WAGES DUE TO PERSONAL 
INJURIES : EFFECT OF STATUTORY BENEFITS ON 
AMOUNT RECOVERABLE AS SPECIAL DAMAGE 
Flowers v. George Wimpey & Co., Ltd. 

Devlin, J. 20th July, 1955 

Action. 

The Law Reform (Personal Injuries) Act, 1948, s. 2, provides : 
““(1) In an action for damages for personal injuries . . . there 
shall in assessing those damages be taken into account, against 
any loss of earnings or profits which has accrued or probably will 
accrue to the injured person from the injuries, one-half of the 
value of any rights which have accrued or probably will accrue 
to him therefrom in respect of industrial injury benefit, 
industrial disablement benefit or sickness benefit for the five years 
beginning with the time when the cause of action accrued .. .” 
On 29th April, 1953, the plaintiff, in the course of his employment, 
was injured by the sling of a travelling crane. He was struck on 
the legs above and below the knee and thrown to the ground. 
He sustained severe bruising and shock. After he had been off 
work for a fortnight a tumour developed near the right knee 
joint which necessitated an operation for its removal in July, 
1953, and a ganglion subsequently developed on the left knee 
which was the subject of a minor operation in November, 1953. 
In the result the plaintiff did not return to work until May, 1954. 
The plaintiff brought an action for damages for personal injuries, 
alleging negligence against his employers. At the trial, which 
took place on 19th and 20th January, 1955, Devlin, J., found for 
the plaintiff, but held that on the evidence before the court neither 
the tumour nor the ganglion was caused by the accident, and that 
the court could award damages only in respect of the bruising and 
could take into account loss of earnings only during the limited 
period in which the plaintiff was suffering from the bruising and 
the shock of the accident, which the court estimated at between 
three and four weeks. Accordingly, the plaintiff was awarded 
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£25 general damages and special damages of some £50 on the 
basis that the plaintiff lost earnings at the rate of £17 a week. 
Since the date of the accident the plaintiff had received in respect 
of industrial injury benefit, industrial disablement benefit and 
sickness benefit sums which in the aggregate exceeded twice the 
amount of the special damages awarded to him, the authorities 
responsible for assessing such benefits having regarded the whole 
of his incapacity to be a result of the accident. He was still in 
receipt of a small disablement pension. In those circumstances 
it was contended on behalf of the defendants that the fofal of 
such benefits received and an estimate of any future benefits 
likely to be received had to be taken into account in assessing 
damages for loss of earnings under s. 2 (1) of the Act of 1948, 
and not merely such benefits received during the period of four 
weeks found by the court to be the period of disability, and that 
as half such aggregate sum was more than sufficient to extinguish 
the claim for loss of earnings the plaintiff should have judgment 
for £25 only, the sum awarded as general damages. 


DEVLIN, J., said that the defendants’ contention was that the 
various benefits which the plaintiff had received were the fruits 
of an insurance to which both parties had contributed. The 
insurance authorities had allowed the plaintiff much more 
extended benefits than those which could have arisen under the 
finding of fact of the court; so that the defendant had had a 
windfall, and there was nothing inequitable that such a windfall 
should be shared with the defendants in the same way as correct 
payments would have been shared. The point depended on the 
construction of s. 2 (1). The first question was whether 
“injuries ’’ meant the blows for which the court had held the 
defendants liable or the various injuries for which the plaintitf 
had received benefits. If the plaintiff’s various disabilities were 
to be regarded as separate, the defendants must fail; but that 
was not the proper meaning. The process started with the 
blows and the tumour and ganglion were not, for the purpose of 
the expression “ personal injuries,’’ new and separate injuries. 
The rights which had to be valued were those arising from the 
various statutory benefits, and their value was that which was 
paid in respect of them, neither more nor less. What was paid 
was decided under the statute by the insurance authorities, so 
that it could not be said that the payments made to the plaintiff 
after the four weeks’ period accrued not from the injury, but 
from a mistake as to the nature of the injury. The blow was the 
event which created the right to benefit ; the value of that right 
was that which was paid, and the court was not concerned with 
mistakes by the insurance authorities. The “ rights ’’ were not 
jurisprudential, but commercial. Then came the question as to 
the meaning of the phrase “taken into account.’’ The 
defendants contended that it meant that the court must make as 
accurate a valuation as was possible, relying on exact figures in 
the case of actual payments and on estimated figures as to the 
future. The plaintiff contended that the phrase gave the court 
a discretion as to how the rights were to be valued. On the true 
view of the section it‘did not contemplate any intellectual process 
or leave room for the exercise of any discretion. As the various 
benefits already paid amounted to more than double the special 
damages awarded, the defendants accordingly succeeded in their 
contention, and the plaintiff was entitled only to £25 general 
damages. Judgment accordingly. 

APPEARANCES: Sir H. Hylton-Foster, Q.C., S.-G., and R. Winn 
(Solicitor, Ministry of Pensions and National Insurance) ; 
S. Chapman, Q.C. (Shaen, Roscoe & Co.); C. J. A. Doughty, 
QO.C. (L. Bingham & Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 426 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


PRACTICE DIRECTION 


HUSBAND AND WIFE: DIVISIONAL COURT : 
TRANSCRIPTS: PROVISION AT PUBLIC EXPENSE 
Lord Merriman, P., and Davies, J. 
25th July, 1955 

The following announcement was made: “ The Treasury 
have agreed that transcripts of the judgments of the Divisional 
Courts may be provided at the public expense in all cases in 
which the Divisional Court directs a rehearing by magistrates, 
and in any other case which the court considers fit for a transcript. 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law) (1 W.L.R. 975 
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SURVEY OF 


STATUTORY INSTRUMENTS 


Baking Wages Council (Scotland) Wages Regulation (Amendment) 
Order, 1955. (S.I. 1955 No. 1142.) 8d. 


British Transport Stock (Amendment) Regulations, 1955. 
S.I. 1955 No. 1192.) 5d. 

Buganda Agreement, 1955, Order in Council, 1955. (S.I. 1955 
No. 1221.) 

Buganda (Transitional Provisions) Order in Council, 1955. 
(S.I. 1955 No. 1220.) 

County Court Funds (Amendment) Rules, 1955. (S.I. 1955 


No. 1141 (L.8).) 

These rules increase the number of days in each week on which 
suitors in the county courts may obtain payment out of money 
paid into court. 

Crofters (Scotland) Act, 1955 
S.I. 1955 No. 1201 (C. 9).) 

Derwent Valley Water Order, 1955. 

Discontinuance of Prisons (Glasgow) Order, 1955. 
No. 1161 (S. 116).) 

Eastern African Court of Appeal 
Council, 1955. (S.I. 1955 No. 1217.) 

Eggs (Minimum Prices for 1956-57 and 1957-58) Order, 1955. 
(S.I. 1955 No. 1173.) 5d. 

Fat Cattle and Fat Sheep (Minimum Prices for 1956-57 and 
1957-58) Order, 1955. (S.I. 1955 No. 1169.) 5d. 

Fat Pigs (Minimum Prices for 1956-57 and 1957-58) Order, 
1955. (S.I. 1955 No. 1170.) 5d. 

Further Education Grant Amending Regulations No. 4, 
(S.f. 1955 No. 1137.) 

Gold Coast (Constitution) (Amendment) Order in Council, 1955. 
S.I. 1955 No. 1218.) 6d. 

Gold Coast (Constitution) (Amendment No. 2) Order in Council, 
1955. (S.I. 1955 No. 1219.) 

Herring Industry (Grants for Fishing Vessels 
Scheme, 1955. (S.I. 1955 No. 1190.) 6d. 

Isle of Man (Customs) Order, 1955. (S.I. 1955 No. 1211.) 

Kingston upon Hull Water Order, 1955. (S.I. 1955 No. 1099.) 
6d. 

London—-Fishguard Trunk Road (Bath Road, 
and Cambray Place, Cheltenham) Order, 1955. 
No. 1092.) 

London Traffic 
Kegulations, 1955. 


(Commencement) Order, 1955. 
(S.I. 1955 No. 1174.) 5d. 
(S.I. 1955 


(Amendment) Order in 


1955. 


and Engines) 


Bath Street 
(S.I. 1955 

(Prescribed Routes) (Westminster) (No. 3) 

(S.I. 1955 No. 1145.) 

London Traffic (Prohibition of Waiting) (Guildford 
Chertsey) Regulations, 1955. (S.I. 1955 No. 1146.) 

Marriages Validity (No. 53, Leyland Road, Lee) Order, 1955. 
S.I. 1955 No. 1139.) 

Merchant Shipping (I xercise 
Borneo) (Revocation) Order, 


Street, 


of Consular Powers in North 
1955. (S.I. 1955 No. 1202.) 


POINTS IN 


of Appointment to Husband for Life—WHETHER 
INCLUDING POWER TO APPOINT UNTIL REMARRIAGE 


Power 


Y. Under the will of her father, who died many years ago, 
4 has the power to appoint by will the income of certain funds 
to any husband who shall survive her, during his life. She 
Wishes by her will to appoint the income in favour of her husband 
until such time as he shall remarry. As she is entitled to appoint 
the income to him for life it seems reasonable to suppose that she 
should be able to do so for any less period. I am, however, 
unable to find any definite authority on the point, and if she 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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THE WEEK 


Merchant Shipping Medical Scales (Amendment) Order, 1955 
(S.I. 1955 No. 1157.) 5d. 


Milk (Minimum Prices for 1956-57 and 1957-58) Order, 1955 
(S.I. 1955 No. 1171.) 
National Health Service (Superannuation) Regulations, 1955 


(S.I. 1955 No. 1084.) 3s. 2d. 

National Insurance (Industrial Injuries) (Colliery 
Supplementary Scheme) Amendment (No. 2) Order, 
(S.I. 1955 No. 1162.) 5d. 

Nyasaland (No. 2) Order in Council, 1955. 
5d; 

Nyasaland Protectorate 


Workers 


1955 
(Sik. 1955 No. 1212.) 


(African Trust Land) (Amendment 
Order in Council, 1955. (S.I. 1955 No. 1215.) 6d. 

Poisons List Order, 1955. (S.I. 1955 No. 1134.) 

Poisons Rules, 1955. (S.I[. 1955 No. 1135.) 

Potatoes (Guaranteed Prices) Order, 
No. 1154.) 5d. 

Potatoes (Revocation) Order, 1955. 


1955. (SF. 1955 


(S.7.. 955 No... 1255.) 


Regional Advisory Councils for Technical = [ducation 
(Scotland) Order, 1955. (S.I. 1955 No. 1160 (S. 115).) &d 
Retention of a Cable and a Main under a Highway 


(Lincolnshire-Parts of Lindsey) (No. 3) Order, 1955 S.I 
1955 No. 1091.) 

Stopping up of Highways (Huntingdonshire) (No. 5) Order, 1955 
(S.I. 1955 No. 1167.) 

Stopping up of Highways (Kent) (No. 12) Order, 1955. (5.1 


1955 No. 1166.) 


Stopping up of Highways (London) (No. 27) Order, 1955. (5.1 
1955 No. 1163.) 

Stopping up of Highways (London) No. 28) Order, 1955. (5.1 
1955 No. 1164.) 

Stopping up of Highways (London) (No. 29) Order, 1955. (5.1 


1955 1165.) 


Stopping up of Highways (Plymouth) (No. 6) Order, 1955 
(S.I. 1955 No. 1168.) 

Tanganyika Order in Council, 1955. (S.1. 1955 No. 12106.) 

Trent River Board (Finningley Internal Drainage District) 


Order, 1955. (S.I. 1955 No. 1136.) 5d. 

White Fish Industry (Grants for Fishing Vessels and [:ngines 
Scheme, 1955. (S.I. 1955 No. 1158.) 6d. 

White Fish Subsidy (United Kingdom) Scheme, 
1955 No. 1159.) 6d. 

Wool (Minimum Prices for 1956-57 and 1957-58) Order, 1955 
(S.I. 1955 No. 1172.) 


1955. (S.I 


Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd 
21 Red Lion Street, W.C.1. The price in each case, unless 
otherwise stated, is 4d. post free. 


PRACTICE 


were to do this it would apparently throw the onus on the trustees 
of her father’s will to satisfy themselves from time to time that 
her husband had not remarried, before paying the incorfie to 
him, and it seems to me that the trustees might argue that she 
is not entitled to impose this obligation on them. Provision 
could, of course, be made in her will absolving the trustees of her 
father’s will from responsibility for paying the income to het 
husband after remarriage unless they had express notice of such 
event, but the question still arises as to whether or not the 
appointment of the income until remarriage would be a valid 
exercise of the power. 

A. We have not been able to find a decision dealing with 
an appointment to a husband until remarriage but we think that 
it would be valid in the absence of any unusual provision in the 
will. Doe d. Blomfield v. Eyre (1848), 5 C.B. 713, shows that 
a power to appoint an estate can be exercised by the appointment 
of a defeasible estate. See Farwell on Powers, 3rd. ed., p. 348 
In Key and Elphinstone’s Precedents, 15th ed., vol. II, p. 687, 
it is expressly stated that ‘‘ a power to give a life interest includes 
power to give a less interest,’’ and Me Boulton’s Settlement |192% 
Ch. 703, at p. 708, is quoted in support. We think this cass 
provides adequate authority, as the decision involved cutting 
down an appointment for life in such a way that it operated 
until a certain event should happen. 
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CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL) 


Fusion: The Commonwealth and Empire Law Conference 

Sir,—Judging by the report in The Times of the discussion by 
the Conference on fusion, the real problem was never tackled. No 
doubt specialists in advocacy may be necessary to keep up the 
standard and no doubt many practitioners in a fused system 
refuse to go into court. Nevertheless, the fundamental question 


is not whether specialists should exist but whether our existing 
system provides them. Many who believe in specialisation stil] 
feel that it would be better if lawyers were to qualify first as 
general practitioners and thereafter gravitate to the work which 


they find in practice suits them. 
C. D. Geacn. 


Leicester. 


NOTES AND NEWS 


Honours and Appointments 

The Queen has been pleased to confer the dignity of a Barony of 
the United Kingdom upon Sir ARNOLD DuNcAN McNair, C.B.E., 
©.C., and the heirs male of his body lawfully begotten, by the 
name, style and title of Baron McNair, of Gleniffer, in the County 
of Renfrew. 

The Queen has been pleased to appoint Mr. CHARLES JOHN 
AppIsoN DouGuty, Q.C., to be Recorder of the Borough of 
Brighton with effect from 1st August. 


Miscellaneous 
At the Final Examination of The Law Society held on 20th, 
2ist, 22nd and 23rd June, 1955, of the 482 candidates who gave 
notice for the examination, 289 passed. The Council have 
Edmund Thomas Child Price 


awarded the following prizes: the 
(value £18) to J. Atkinson, LL.B. Manchester, and the John 
S. Stephenson, B.A., LL.B. 


Mackrell Prize (value £15) to I. 
Cantab. 
GENERAL COUNCIL OF THE BAR 
FELECTION RESULT 

The following candidates have been duly elected to fill the 
twenty-four vacancies upon the council: Queen’s Counsel 
Mr. C. Montgomery White, Mr. J. G. Strangman, Mr. R. B. 
Shepherd, Mr. Geoffrey Lawrence, Mr. R. J. A. Temple, The 
Hon. B. L. Bathurst, Mr. Fenton Atkinson and Mr. P. Malcolm 
Wright, M.B.E. Outer Bar—Mr. R. E. Seaton, Mr. A. F. M. 
Berkeley, Mr. B. S. Wingate-Saul, Mr. T. A. C. Burgess, Mr. L. F. 
Sturge, Mr. FE. B. Stamp, Mr. E. S. Fay, Mr. A. Sandford Wells, 
Mr. A. S. Orr, O.B.E., The Hon. J. R. Cumming-Bruce, Mr. 
Rawden-Smith and Mr. R. V. Cusack. Under ten years standing 
at the Bar—-Mr. James Telling, Mr. Mark Nesbitt, Mr. G. 
Ellenbogen and Mr. R. D. Lymbery. 


DEVELOPMENT PLANS 
CoUNCIL OF LINCOLN, PARTS OF 
DEVELOPMENT PLAN 

A proposal for an addition to the above development plan was 
on 25th July, 1955, submitted to the Minister of Housing and 
Local Government. The proposal comprises a town map, 
programme map, designation map, two street authorisation maps 
and written statement and relates to land situate within the 
Borough of Stamford. Certified copies of the proposal, as 
submitted, have been deposited for public inspection at the offices 
of the Stamford Borough Council, Town Hall, Stamford, and the 
County Planning Officer, County Offices, Sleaford. The copies 
of the proposal so deposited, together with copies of the develop- 
ment plan, are available for inspection, free of charge, by all 
persons interested, at the above-mentioned places between 
9 a.m. and 5 p.m. on each working day except Saturday, when 
the hours will be between 9 a.m. and 12 noon. <Any objection 
or representation with reference to the proposal may be sent 
in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, $.W.1, before 29th September, 
1955, and any such objection or representation should state the 
grounds on which it is made. Persons making any objection or 
representation may register their names and addresses with the 
county council and will then be entitled to receive notice of any 
amendment of the development plan made as a result of the 
proposal. 


COUNTY KESTEVEN, 


GLOUCESTERSHIRE DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County of 
Gloucestershire. The plan, as approved, will be deposited in 
the Shire Hall, Gloucester, for inspection by the public. 


HALIFAX DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Halifax. The plan, as approved, will be deposited in the 
Town Hall, Halifax, for inspection by the public. 
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